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 Pro Se 
After close to twenty years of uncertainty, the 

Second Circuit finally answered the question: Does 

the Eighth Amendment protect an incarcerated 

individual’s right to release on their mandatory 

release date? This issue has been plaguing the federal 

district courts in New York since 1993 when the 

Second Circuit stated, in Calhoun v. NY State Div. of 

Parole Officers, 999 F.2d 647 (2d Cir. 1993), that a 

five-day extension of the plaintiff’s release date did 

not inflict harm “of a magnitude” that would violate 

an incarcerated individual’s Eighth Amendment 

rights. 

 

In Hurd v. Fredenburgh, 984 F.3d 1075 (2d Cir. 

2021), reviewing a district court decision finding that 

the complaint failed to state a cause of action, the 

Court definitively ruled that confining an individual 

beyond a mandatory release date constitutes cruel 

and unusual punishment in violation of the Eighth 

Amendment. This decision ends close to 20 years of 

speculation by the federal district courts in New York 

as to how many days beyond a mandatory release 

date might violate the constitution if five days did 

not, see e.g., Goldring v. Davidson, 2020 WL 

1547464 (S.D.N.Y. April 1, 2020). The decision 

means that state actors who are deliberately 

indifferent to an incarcerated individual’s right to 

release are no longer qualifiedly immune from 

liability due to the absence of clearly established law 

that an incarcerated individual has a constitutional 

right to be released on a mandatory release date. 

Also significant is the Court’s ruling that after 

the approval of good time credit, a conditional 

release date constitutes a mandatory release date. 
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COVID-19: THE TRUTH WILL LIGHT THE WAY 
A Message from the PLS Executive Director, Karen L. Murtagh  

 

As epidemiologists worldwide have made clear, there is much still to learn about COVID-19 in terms of origin, 

transmissibility, therapeutics, vaccines and variants, to name just a few of the remaining mysteries attending the 

pandemic. But what we do know, after a year of darkness, offers much light and cause for optimism, as the arc 

of the disease is now firmly within our control.  

 

What have we learned?  

 

➢ Mask wearing, social distancing and hand sanitizing make ALL the difference. If everyone were to 

abide these protocols, we could stem any surge. 

 

➢ The vaccines are a wonder. According to a 1/18/21 article in the NYTimes, Dr. Paul Offit, the director 

of the Vaccine Education Center at Children’s Hospital of Philadelphia, the Moderna and Pfizer 

vaccines are “essentially 100 percent effective against serious disease . . . It’s ridiculously encouraging.” 

 

➢ Vaccinated people should still wear masks and abide by other health protocols because no definitive 

study has yet been conducted to prove that vaccines stop both infection AND spread of the virus. 

However, according to Harvard’s Dr. Paul Sax, in that same NYTimes article, “If there is an example of 

a vaccine in widespread clinical use that has this selective effect — prevents disease but not infection — 

I can’t think of one!” 
 

➢ Side effects from the vaccine are virtually non-existent, with only a tiny fraction of the inoculated 

population experiencing an allergic (but manageable) reaction to the shot.  

 

The truth, of course, is that no vaccine or health protocol is 100% foolproof. If it were, then the current flu shot 

that most of us receive on an annual basis would result in no adverse cases. What matters, of course, is 

mitigating serious illness and death, and on that score, we are in very good stead with both the current flu 

inoculation and the emerging COVID-19 vaccines.  

 

The best news, according to the NYTimes, is that the COVID-19 vaccines, which demonstrate 95% efficacy, 

are among the best vaccines “ever created,” and are being adapted in real time to address emerging variants.  

 

Indeed, we are living in remarkable times and making tremendous progress.  

 

The development and availability of vaccines are on the rise; we are witnessing a significant drop in COVID-19 

cases; herd immunity (while a ways off) could be within sight at year’s end.  

 

Still, the truth remains that we could lose it all, so now is not the time to get complacent or take our foot off the 

accelerator.  

 

The bottom line is that the future remains very much in our hands: we all must continue to wear a mask 

(preferably two), socially distance (when possible), wash our hands and get the vaccine when eligible.  

It is irrefutable that how we behave in our individual capacities will ultimately determine the pace and fate of 

the virus. Together, we can crush the pandemic and get to where we all want to be: seeing our families and 

friends again, and giving them long overdue hugs. 
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Finally, the Court ruled that where a state 

official’s conduct shocks the judicial conscience – 

for example, where the state official conspires with a 

city official to produce an erroneous jail time 

certificate – the failure to release an individual on a 

mandatory release date violates the substantive due 

process clause of the Fourteenth Amendment. 
 

The factual context of the Court’s ruling is 

remarkably straightforward. In July 2013, Devar 

Hurd was charged with several misdemeanors and a 

felony in New York County. In March 2016, after 

having been convicted, the court imposed a sentence 

of 1⅓ to 4 years and Mr. Hurd was transferred to 

DOCCS custody. The NYC Department of 

Correction (NYC DOC) certified 996 days of jail 

time. Relying on the NYC DOC jail time certificate, 

in April 2016, a month beyond his actual conditional 

release (CR) date, DOCCS approved Mr. Hurd’s 

good time credit.  
 

However, after DOCCS credited Mr. Hurd with 

the good time to which he was entitled, between 

April and June 2016, the NYC DOC issued four 

amended jail time certificates – all of which the 

parties agree were erroneous – which led to a new 

CR date in March 2017. Attempts to resolve the issue 

were unsuccessful until March 2017, when Mr. 

Hurd’s lawyer contacted NYC DOC and persuaded 

the agency to again certify 996 days of jail time. As 

a result, Mr. Hurd was conditionally released on 

March 20, 2017, roughly a year beyond what the 

parties agree was his actual CR date. 
 

Mr. Hurd’s lawsuit alleged that by failing to 

release him for nearly a year after he was found to be 

entitled to be conditionally released, the DOCCS 

defendant violated his rights under the Eighth 

Amendment and the Fourteenth Amendment’s 

substantive due process clause. The district court 

dismissed the complaint, ruling that it did not state a 

cause of action, and if it did, the defendant would be 

entitled to qualified immunity. 

 

  

 

 

The State Statutes Controlling Computation 

of the Plaintiff’s Sentence 
 

Reviewing the plaintiff’s claim, the Court first 

looked at how sentences are computed in New York, 

and the significance of the award of good time 

credits. While Mr. Hurd’s sentence had a maximum 

expiration date of four years, the Court wrote, he 

would not necessarily have to serve four full years in 

prison. According to Penal Law (PL) §70.30(3), any 

sentence “shall be credited with and diminished by 

the amount of time the person spent in custody prior 

to the commencement of such sentence as a result of 

the charge that culminated in the sentence.” 
 

Further, the Court noted, New York Correction 

Law (C.L.) §803(1)(a), provides for good time 

credits. Pursuant to C.L. §803(1)(a), an incarcerated 

individual may receive a time allowance against the 

maximum term of his or her sentence for good 

behavior. Once DOCCS has approved good time credit, 

P.L. §70.40(1)(b) provides that the incarcerated 

individual “shall, if he or she so requests, be conditionally 

released . . . when the total good behavior time allowed to 

him or her . . . is equal to the unserved portion of his or 

her . . . maximum term . . .  .” (emphasis added). 
 

The New York Court of Appeals, in Eiseman v. 

New York, 70 N.Y.2d 175, 180 (1987), referred to a 

CR date as “the statutorily mandated release date, 

calculated by applying both [the individual’s] good 

behavior time and his/her jail time . . . .” Thus, the 

Hurd Court concluded, “conditional release under 

New York law . . . is a mathematical concept[.] [A]n 

individual will have completed their term of 

imprisonment when 1) the number of pre- and post-

trial custody days served, plus 2) the number of 

approved days earned for good behavior, equals the 

term of his or her sentence.” The Court summed up 

its analysis of the New York sentence computation 

and conditional release statutes writing, “[b]y sheer 

calculation of days, the [individual] has satisfied 

their term of imprisonment and they are entitled to 

immediate release from prison.” 
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District Court Decisions 
 

While the case was in the district court, the 

plaintiff settled his claims against the NYC DOC and 

the court dismissed the City defendant. Thus, the 

remaining defendant was the DOCCS employee who 

used the erroneous jail time certificates as a basis for 

re-calculating the plaintiff’s CR date. 
 

With respect to the claim against the NYS 

DOCCS defendant, the district court ruled that the 

Eighth Amendment does not protect an incarcerated 

individual’s right to or interest in conditional release 

under state law. Rather, the district court wrote, the 

plaintiff failed to plead a violation of his Eighth 

Amendment rights because he was released before 

his maximum sentence expired. Further, the district 

court found, if it recognized a claim under the Eighth 

Amendment, the DOCCS defendant would be 

entitled to qualified immunity. Based on these two 

findings, the court dismissed the Eighth Amendment 

claim against the DOCCS defendant for failure to 

state a claim. 
 

With respect to the claim that the DOCCS 

defendant had violated Mr. Hurd’s right to 

substantive due process under the Fourteenth 

Amendment, the court concluded that the plaintiff 

lacked a liberty interest in his CR date because that 

date is a state-created right. However, the court 

wrote, if the plaintiff had a liberty interest in being 

released on his CR date, the DOCCS defendant was 

protected by qualified immunity. 
 

The Second Circuit Decision 
 

The Second Circuit disagreed with the district 

court as to the viability of the Eighth Amendment 

claim but agreed that prior to its decision in Hurd, no 

reasonable DOCCS employee would have known 

that it was unconstitutional to confine someone after 

they were entitled to conditional release. Thus, the 

Court reasoned, the defendant was entitled to 

qualified immunity with respect to the Eighth 

Amendment claim. 
 

The Court also disagreed with the district court’s 

finding that Mr. Hurd did not have a substantive due 

process right to release on a mandatory release date 

but agreed with the district court that with respect to 

the Fourteenth Amendment claim, the DOCCS 

defendant was entitled to qualified immunity. 

 

Eighth Amendment Violation 
 

To allege a violation of the Eighth Amendment, 

the Court noted, a plaintiff must allege a deprivation 

that is objectively serious. The plaintiff must also 

allege that the defendant acted with deliberate 

indifference.  
 

The Appellate Court disagreed with the district 

court’s conclusion that Plaintiff Hurd had failed to 

allege a harm of constitutional magnitude because he 

was released before his maximum term expired. 

Citing Gregg v. Georgia, 428 U.S. 153, 173 (1976), 

the Court noted that “[t]he Eighth Amendment 

prohibits the unnecessary and wanton infliction of 

pain, including punishments that are totally without 

penological justification.” There is no penological 

justification for incarceration beyond a mandatory 

release date, the Court found, because “any deterrent 

and retributive purposes served by the [individual’s] 

time in jail were fulfilled as of that date.” Finally, the 

Court concluded, because, “next to bodily security, 

the freedom of choice and movement has the highest 

place in in the spectrum of values in our constitution 

. . . the unauthorized detention of just one day past 

[an individual’s] mandatory release date qualifies as 

a harm of constitutional magnitude under the first 

prong of the Eighth Amendment.” (The first prong of 

the Eighth Amendment analysis is the seriousness of 

the harm). 
 

To clarify the import of its conclusion in Mr. 

Hurd’s case, the Court reiterated that it did not matter 

that the plaintiff had been held past his conditional 

release date rather than his maximum expiration date. 

“By using the word ‘shall’ [in P.L. §740(1)(b)], New 

York chose to make conditional release mandatory 

upon approval of good time credit and [the 

individual’s] request for release.” Thus, the Court 

concluded, “It is the mandatory nature of that release, 

not the label of ‘conditional’ or ‘maximum’ that is 

dispositive.” 
 

Having satisfied the pleading requirements as to 

the objectively serious prong, the Court turned to the 

issue of the DOCCS defendant’s state of mind: Had 

she been deliberately indifferent? Here the Court was 
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skeptical that the defendant could have been 

deliberately indifferent to any harm suffered by the 

plaintiff because of the erroneous jail time 

certificates issued by NYC DOC. If as a matter of 

law there was nothing the DOCCS defendant could 

do about the plaintiff’s prolonged detention, the 

Court reasoned, then any deliberate indifference on 

her part would likely be irrelevant. 
 

Noting, however, that the plaintiff alleged in his 

complaint that the DOCCS defendant had agreed 

with the NYC DOC defendant to create the erroneous 

jail time certificates in order to prevent the plaintiff 

from leaving prison, the Court concluded that at least 

at the pleading stage, such an allegation could 

constitute deliberate indifference. 
 

Finally, the Court concluded, it was unnecessary 

to resolve the issue of whether the plaintiff had 

sufficiently pleaded deliberate indifference on the 

part of the DOCCS defendant. “Because [before this 

Court’s decision,] it was not clearly established that 

prolonged detention past [an individual’s] mandatory 
conditional release date constitutes a harm of 

constitutional magnitude under the Eighth 

Amendment, the [DOCCS defendant] is entitled to 

qualified immunity on [Mr.] Hurd’s claim.” 
 

Fourteenth Amendment Violation 
 

The Court began its analysis by noting that in 

addition to guaranteeing fair process, the Fourteenth 

Amendment bars certain government actions 

regardless of the fairness of the procedures. This 

branch of the Fourteenth Amendment relates to 

substantive due process claims. It is distinct from the 

branch that relates to procedural due process claims.  
 

Because the U.S. Supreme Court had held that 

conditional release is not protected by the federal 

constitution, see, Swarthout v. Cooke, 562 U.S. 216, 

220 (2011), the district court held that the plaintiff 

did not have a cognizable liberty interest in being 

released from prison on his conditional release date. 

The Second Circuit disagreed with this reasoning, 

writing that while “there is no right under the Federal 

Constitution to be conditionally released before the 

expiration of a valid sentence, that does not establish 

that [an individual in state custody] lack[s] a liberty 

interest in conditional release where the state has 

created a statutory mechanism providing for mandatory 

conditional release for eligible [individuals in custody].” 
 

The Court went on to note that incarcerated 

individuals eligible for mandatory conditional 

release are not limited to the confines of procedural 

due process in protecting their right to be free from 

bodily restraint; they are also entitled to substantive 

due process protection from egregious and arbitrary 

government interference. 
 

Here, the Court observed, the state confined the 

plaintiff for almost a year beyond the date upon 

which it lost the authority to confine him. Because 

the New York conditional release law is mandatory, 

the Court found that there was no meaningful 

difference between the plaintiff’s liberty interest in 

release at the expiration of his maximum term and 

conditional release to which he became entitled at an 

earlier date. “Once [Mr.] Hurd’s good time credit 

was approved,” the Court concluded, “the expiration 

date of his maximum term of imprisonment and his 

‘conditional’ release date were one and the same for 
substantive due process purposes.” 

 

Having concluded that the plaintiff had a 

substantive due process right to release after DOCCS 

credited him with good time, the court considered 

whether the state action was so egregious, so 

outrageous, that it may fairly be said to shock the 

contemporary conscience. While noting that the 

district court had concluded that if Mr. Hurd’s 

allegations that the DOCCS defendant intentionally 

took steps to keep him imprisoned without 

justification might shock the judicial conscience, the 

Court held that it did not need to reach this issue 

because it was not clearly established that Mr. Hurd 

had a liberty interest in mandatory conditional 

release at the time of the sentencing miscalculations. 
 

Qualified Immunity 
 

The doctrine of qualified immunity protects 

state actors from liability [responsibility that 

provides a legal basis for ordering a defendant to pay 

damages], where their conduct does not violate 

clearly established statutory or constitutional rights 

of which a reasonable person would have known. 

Here the Court found that the DOCCS defendant was 

entitled to qualified immunity. The basis for this 

finding is that it was not clearly established during 
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the period of the plaintiff’s unauthorized detention 

that an incarcerated individual’s rights under the 

Eighth Amendment are violated when he or she is 

imprisoned past his/her mandatory conditional 

release date. Nor was it established that an 

incarcerated individual has a liberty interest in 

mandatory conditional release that is protected by the 

Fourteenth Amendment’s substantive due process 

clause. Thus, although the plaintiff established that 

incarcerated individuals have a constitutional right 

not to be detained beyond a mandatory release date, 

he is not entitled to any damages for the violation of 

those rights. Further, because the Court ruled that the 

defendant is qualifiedly immune, the plaintiff will 

not have the opportunity to prove that the DOCCS 

defendant was deliberately indifferent to his Eighth 

Amendment right or that she intentionally took steps 

to keep him imprisoned without justification and in a 

manner that shocked the conscience. 

 

Significance of the Decision 

 

Individuals who are being held past a mandatory 

release date can use the Court’s recognition of a right 

to release as a basis for filing a state habeas petition 

for injunctive relief using CPLR Article 70.  

 

Individuals seeking damages for being confined 

beyond a mandatory release date will have to prove 

that the defendants responsible for their confinement 

were deliberately indifferent or that the defendants’ 

conduct was so egregious, so outrageous, that it may 

fairly be said to shock the contemporary conscience. 

These are both difficult standards to meet.  

_____________________ 
Jacob Loup, of the Law Offices of Joel B. Rudin, 

P.C., represented Devar Hurd in this Section 1983 

action.  

 

 

 

 

 

 

 

 

 

New Column: What Have You 

Learned?  

Former PLS Attorney Brad Rudin returns as writer 

for the new column “What Have You Learned?” In 

this column, Brad poses questions based on the 

articles in the current issue. Through answering the 

questions, readers can gauge how carefully they read 

and how much they absorbed. We look forward to 

hearing your reaction to this column! 

 

CARES ACT UPDATE: To Get a Payment You 

Must File IRS Form 1040 by April 15, 2021! 

 

If you applied for a CARES Act payment but have 

not received a response, or if you missed the 

deadline for applying, the only way that you can 

now get the 2020 payments is by filing an IRS 

Form 1040 for tax year 2020. See CARES Act 

Fact Sheet attached to the electronic version of 

Pro Se. To get a paper copy of the Fact Sheet, a 

sample IRS 1040 Form for 2020 and a blank IRS 

1040 form for 2020, please request the CARES 

Act Fact Sheet from the PLS office responsible for 

handling requests for assistance from the prison 

where you are. See back page of Pro Se for a list 

of PLS offices and the prisons each covers. 

 

Erroneous IRS Notice: “Offset to Pay 2007 

Taxes” 

 

Recently, some incarcerated people received an 

Internal Revenue Service (IRS) Form CP21C. This is 

a notice stating that the individual’s second stimulus 

payment was offset to pay 2007 taxes. No one who 

had actually received the second stimulus payment 

received this notice. These notices were sent in error. 

The IRS states: “This notice is not accurate for 

anyone who received it. Since no payment was 

issued, no offsets occurred. We apologize for the 

confusion this may have caused. You can disregard 

the notice because no payment was issued, no offset 

was applied.” 

News & Notes 
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JPay will not deposit Stimulus Payment Checks 

for Amounts over $999.99 

DOCCS has asked that individuals in custody have 

their stimulus checks mailed directly to them at the 

prison where they are living. If your stimulus check 

is for over $999.99 and you have the check sent to an 

address outside of prison and then sent to you in 

prison, you will not be able to deposit the check 

through JPay.  
 

PLS Vaccine Fact Sheet 
 

PLS recently published a fact sheet about the 

COVID-19 Vaccines. The Vaccine Fact Sheet is 

published in the electronic version of Pro Se. If you 

receive the paper version of Pro Se and would like a 

copy of the Vaccine Fact Sheet, you can request a 

copy from the PLS office that responds to letters 

from the prison where you are living. See back page 

of Pro Se for a list of PLS offices and the prisons 

each covers. 
 

NOTICE TO NON-CITIZENS IN 

IMMIGRATION PROCEEDINGS: 

 

Due to a change in the immigration courts 

policies, Prisoners’ Legal Service of NY no longer 

receives notice of non-citizen prisoners placed 

into removal proceedings. We are therefore no 

longer able to identify and contact prisoners prior 

to the start of their removal proceedings. If you 

need representation in Immigration Court please 

reach out to us immediately.  
 

If you are in removal proceedings before the 

immigration courts, and you would like legal 

representation, PLSNY may be able to assist you at 

no cost to you or your family.  
 

You have a right to an attorney to help you in your 

removal proceedings. The New York Immigrant 

Family Unit Project allows PLSNY to provide free 

legal representation to noncitizens whom the United 

States government is attempting to deport.  
 

If you are asked to appear before the immigration 

courts, and you do not yet have an attorney, you may 

ask the Immigration Judge for more time to find an 

attorney. The Court should provide you with 

information to contact our office. 

 

Please include your “alien registration number,” “A” 

number or “file-number” in all correspondence, if 

available. This number is an eight- or nine-digit 

number beginning with the letter “A”.  

Call or write to PLSNY for immigration 

assistance: 

Prisoners’ Legal Services 

ATTN: Immigration Unit   

41 State St., Ste. M112   

Albany, NY 12207 

518-694-8699     
 

Prisoners’ Legal Services 

ATTN: Immigration Unit 

14 Lafayette Sq., Ste. 510   

Buffalo, NY 14203 

716-844-8266 
 

AVISO A LOS NO CIUDADANOS EN 

PROCEDIMIENTO DE INMIGRACIÓN: 
 

Debido a un cambio en las reglas de los tribunales 

de inmigración, Prisoners' Legal Services of NY 

ya no recibe notificación de los prisioneros no 

ciudadanos que han sido puestos en proceso de 

deportación. Por lo tanto, ya no podemos 

identificar y contactar a los prisioneros antes del 

inicio de su proceso de deportación. Si usted 

necesita representación en la Corte de 

Inmigración, por favor comuníquese con nosotros 

inmediatamente.  
 

Si está en proceso de deportación ante los tribunales 

de inmigración y desea representación legal, PLSNY 

puede ayudarle sin coste hacia usted o su familia. 

  

Usted tiene derecho a un abogado que le ayude en su 

proceso de deportación sin coste para el gobierno. El 

Proyecto de Unidad Familiar de Inmigrantes de 

Nueva York permite a PLSNY proporcionar 

representación legal gratuita a los no ciudadanos que 

el gobierno de los Estados Unidos está intentando 

deportar.   Si se le pide que se presente ante los 

tribunales de inmigración, y todavía no tiene un 

abogado, puede pedir al juez de inmigración más 

tiempo para encontrar un abogado. La Corte debe 

proporcionarle información para que se ponga en 

contacto con nuestra oficina. 
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Por favor, incluya su "número de registro de 

extranjero", número "A" o "número de expediente" 

en toda la correspondencia, si lo tiene. Es un número  

STATE COURT DECISIONS 

de ocho o nueve dígitos que comienza con la letra 

"A".  

 

Llame o escriba a PLSNY para obtener asistencia 

en materia de inmigración: 

 

Prisoners’ Legal Services 

ATTN: Immigration Unit 

41 State St., Ste. M112   

Albany, NY 12207 

518-694-8699  

 

Prisoners’ Legal Services 

ATTN: Immigration Unit 

14 Lafayette Sq., Ste. 510   

Buffalo, NY 14203 

716-844-8266 

 

 

 

 

 

Habeas Action Dismissed but Court 

Orders DOCCS to Offer Petitioner 

the Vaccine 
 

In November 2020, Edward Mackenzie filed a 

state habeas petition seeking release from 

Adirondack C.F. According to the court decision in 

People ex rel. Mackenzie v. Tedford, 2021 WL 

162374 (Sup. Ct. Essex Co. Jan. 18, 2021), Mr. 

Mackenzie is a 65 year old man, sentenced to 25 

years to life, who alleges that he is “at high risk for 

contracting COVID-19 and, due to his advanced age 

and multiple co-morbidities . . . suffering serious 

complications or death as a result.” Further, Mr. 

Mackenzie alleged, at Adirondack C.F., cleaning and 

hygiene supplies are in short supply, monitoring and 

enforcement of social distancing and proper use of 

personal protective equipment is lax and testing and 

contact tracing of COVID-19 is not possible. Thus, 

the petition, asserts, the only remedy is release. 
 

In response, DOCCS averred (stated positively 

as a fact) that on June 4, it had moved Mr. Mackenzie 

to Adirondack from Fishkill to protect him from 

COVID-19. Since the conversion of Adirondack into 
a prison for men over the age of 50, according to 

DOCCS statistics, there have only been two known 

cases of COVID-19 among the Adirondack incarcerated 

population. Both cases occurred in July and both 

individuals had recovered. Between June and August 

2020, DOCCS transferred roughly 100 older individuals 

to Adirondack. All were symptom free at the time of 

transfer and were segregated for 14 days after their 

arrival. No one has been transferred to Adirondack since 

August 2020. Mr. Mackenzie was tested three times 

between June and November. DOCCS conceded that 

there are times when staff or incarcerated individuals 

do not wear masks. DOCCS stated that there is 

enough space in the dining room for any member of 

the incarcerated population at Adirondack to eat in a 

COVID-19  

 Your Right to an Education 

 

If you have a learning disability, need a 
high school diploma, or have questions 
about access to academic or vocational 
programs, for more information please 

write to:   
Maria E. Pagano 
Education Unit 

Prisoners’ Legal Services of New York 
14 Lafayette Square, Suite 510 

Buffalo, New York 14203 
(716) 854-1007  
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location that is 6 feet from any other individuals. It is 

also possible, DOCCS stated, for Mr. Mackenzie to 

use the bathroom and shower when others are not 

doing so. 
 

In its decision, the court reviewed the Eighth 

Amendment law controlling the provision of medical 

care to prisoners. According to Estelle v. Gamble, 

429 U.S. 97, 103 (1976), incarcerated individuals 

have a federal constitutional right to reasonable and 

adequate medical care. Accidental or inadvertent 

failures to provide adequate medical care to an 

incarcerated individual do not violate the Eighth 

Amendment. Deliberate indifference to the serious 

medical needs of an incarcerated individual, because 

it constitutes the unnecessary and wanton infliction 

of pain, does violate the Eighth Amendment. Estelle, 

at 104. Thus, a prison official cannot be found liable 

under the Eighth Amendment for denying an 

incarcerated individual humane conditions of 

confinement unless the official knows of and 

disregards an excessive risk to the individual’s health 

and safety. Farmer v. Brennan, 511 U.S. 825 (1994). 

The official must both be aware of facts from which 

an inference can be drawn that a substantial risk of 

serious harm exists and he must also draw the 

inference. Id. 
 

Turning to the issue of whether an incarcerated 

individual can get relief for Eighth Amendment 

violations through a habeas corpus action, the court, 

citing People ex rel. Tse v. Barometre, 188 A.D.3d 

714 (2d Dep’t 2020) [see next article], found that 

such relief is available, where “certain physical 

conditions and attributes specific to them as well as 

unalterable conditions of incarceration . . . [for 

which] no measures . . . could be taken to protect [the 

individual] from the grave risk of death or serious 

illness posed by the COVID-19 virus[, establish that] 

* * * the only remedy to cure the illegality of the 

inmate’s detention would be their immediate 

release.” For an incarcerated person to show a 

violation of their Eighth Amendment rights, the 

individual must show that the DOCCS officials are 

acting unreasonably with regard to the individual’s 

serious medical needs. 
 

Applying the law to the facts presented by the 

parties, the court found that Mr. Mackenzie had not 

shown that the DOCCS officials had acted 

unreasonably with regard to his medical needs. First, 

the court found that as he alleged, Mr. Mackenzie 

suffers from high blood pressure and high 

cholesterol. He receives blood pressure medication 

and does not need medication to control his 

cholesterol. The court found that his medical records 

did not support his claim that he also suffers from 

prediabetes, coronary artery disease and discogenic 

disease. With respect to Mr. Mackenzie’s claim of 

chronic obstructive pulmonary disease (COPD), the 

court found that the medical records submitted by the 

petitioner show that he has mild diffuse emphysema. 

The petitioner had not, the court found, submitted 

any competent medical evidence showing that if a 

person of Mr. Mackenzie’s age with this condition 

contracted COVID-19, he would have a heightened 

risk of serious complications or death. Thus, the 

court found, Mr. Mackenzie did not establish his 

COPD was severe, serious or significant. 

 

Based on the record, the court was unable to find 

that DOCCS was acting unreasonably with respect to 

Mr. Mackenzie’s medical needs to the extent that the 

defendants had been deliberately indifferent. Rather, 

the court wrote, the evidence shows that they have, 

“albeit imperfectly,” instituted and implemented 

reasonable requirements and procedures to protect 

the incarcerated population from COVID-19. 

 

Finally, the court noted that based on his age, 

Mr. Mackenzie is eligible for the COVID-19 

vaccine. Administration of the vaccine, in the court’s 

opinion, appears to be the most reasonable step to 

reduce, if not eliminate Mr. Mackenzie’s risk of 

contracting the virus. However, the petitioner did not 

show that releasing Mr. Mackenzie from prison 

would decrease his risk of being infected or increase 

his chances of getting the vaccine. For this reason, 

the court converted the habeas petition to an Article 

78 petition and deemed it a demand for Mackenzie to 

be vaccinated. Because Mr. Mackenzie had refused 

flu vaccines in the past, the court stated that if Mr.  

Mackenzie confirms his desire to vaccinated, the 

respondents are directed to administer the vaccine to 

him. 

_____________________ 

Zi Lin of Skadden, Arps, Slate Meagher & Flom, 

LLP, represented Edward Mackenzie in this Article 

70 habeas action. 
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Appellate Court Reverses Refusal to  

Issue an OSC in State Habeas 

Action 
 

In May 2020, the Legal Aid Society, acting on 

behalf of 15 medically vulnerable individuals in 

custody at Otisville C.F., filed a habeas corpus 

petition seeking their release based on DOCCS’ 

inability to protect the petitioners from COVID-19. 

Included with the petition was a proposed order to 

show cause, by means of which, if signed by the 

judge, the respondents would be served and a return 

date set. However, the Supreme Court Justice 

assigned to the case held that while prisoners have a 

right to adequate health care, their remedy for not 

being provided with adequate care is an action for 

injunctive relief – an order that the defendants 

provide the necessary care – and/or money damages 

against the defendants for the harm caused by not 

providing the care. Release from prison, the court 

held, is not an available remedy.  
 

The judge also refused to convert the habeas 

petition into an Article 78, finding that such a petition 

would not be successful, because the petitioners had 

not exhausted their administrative remedies. 
 

The petitioners appealed the court’s decision. 

On November 4, 2020, the Second Department, in 

Peo. ex rel. Murakami-Tse, v. Barometre, 188 

A.D.3d 714 (2d Dep’t 2020), reversed the lower 

court’s decision and remitted the matter to the 

Supreme Court, Orange County. 
 

The Second Department agreed with the lower 

court that habeas corpus is only available where the 

petitioner is entitled to immediate release from 

confinement. Here, the Court wrote, the petitioners 

alleged that they were being unlawfully imprisoned 

in violation of the Eighth Amendment because of 

their medical conditions and the unalterable 

conditions of incarceration at Otisville for which 

there were no remedial measures that could be taken 

to protect them from the grave risk of death or serious 

illness posed by COVID-19. Thus, the petitioner’s 

argued, the only remedy to cure the illegality of the 

petitioner’s incarceration would be immediate 

release. 

 

The Second Department disagreed that habeas 

corpus was not available to the petitioners. Citing 

Peo. ex rel. Robertson v. NYS Div. of Parole, 67 

N.Y.2d 197, 201-203 (1986), Peo. ex rel. Hall v. 

LeFevre, 60 N.Y.2d 579, 580 (1983), and Peo. ex rel. 

Grossfeld v. Brann, 182 A.D.3d 556 (2d Dep’t 2020), 

the Court found that the petitioners’ allegations were 

properly cognizable in habeas corpus. For this 

reason, the Second Department held that the lower 

court should not have refused to issue an order to 

show cause why the petitioners should not be 

released.  

_____________________ 

Antonio Villaamil, Hanna Gladstein, Dana Wolfe 

and Tomoeh Murakami Tse of the Legal Aid Society 

represented the Petitioners in this Article 70 habeas 

action. 
 

Court Rejects Challenge to Denial of 

Merit Time Due to Program 

Suspension  
 

When he was days away from completing his 

earned eligibility certificate, due to COVID-19 

issues, DOCCS suspended the program that Brandon 

Franz was taking. As a result of Mr. Franz’s failure 

to complete the program, in June 2020, DOCCS 

decided not to award Mr. Franz a merit time 

certificate. Mr. Franz then brought an Article 78 

arguing that the Department’s failure to award him 

the certificate was arbitrary and capricious. In Matter 

of Brandon Franz v. Anthony Annucci, 2021 WL 

97607 (Sup. Ct. Albany Co. Jan. 21, 2021), the court 

held that an incarcerated individual has no right to 
demand or require a merit time allowance, and the 

decision to grant, withhold, forfeit, cancel or restore 

a merit allowance is final and is not reviewable if 

made in accordance with the law.  
 

The court also noted that even if DOCCS had 

awarded Mr. Franz a merit time certificate, he would 

not have been entitled to release. The certificate 

allows the holder to go to the Parole Board earlier 

than he would otherwise be eligible for parole, but 

does not guarantee release to parole supervision. This 

conclusion, the court wrote, is in accord with the 

Fourth Department’s ruling in Matter of Lown v. v. 

Annucci, 183 A.D.3d 1246 (4th Dep’t 2020), holding 

that incarcerated individuals do not have a 
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constitutional liberty interest in programs such as the 

merit time allowance. 
 

Finally, the court wrote, incarcerated individuals 

“have an Eighth Amendment right to be confined 

under conditions that provide for . . . basic human 

needs, including food, clothing, shelter, medical care 

and reasonable safety.” Thus, the respondent must 

act with reasonable care to mitigate (reduce or 

lessen) a risk to the health and safety of the 

incarcerated population. Given the pandemic, the 

respondents’ decision to suspend programming to 

protect the health of the incarcerated population was 

not arbitrary and capricious. Thus, the court 

concluded, “the respondent acted reasonab[ly] and 

well within its statutory authority.”  
 

We are happy to report that on January 25, Mr. 

Franz was released to parole supervision, roughly 3 

months prior to his parole eligibility date. 

_____________________ 

Brandon Franz represented himself in this Article 78 

proceeding. 
 

 

Testimony of DOCCS’ Expert 

Precludes Resolution of Claim on 

Summary Judgment  
 

In Armwood v. State of New York, 2020 WL 

8254808 (Ct. Clms. Oct. 9, 2020), the court analyzed 

an incarcerated individual’s failure to protect claim. 

The claimant alleged that as a result of negligence on 

the part of DOCCS’ employees at Sing Sing C.F., 

another incarcerated individual slashed Mr. Armwood’s 

face with a stainless steel scalpel razor blade. The court’s 

decision arose in the context of a motion for summary 

judgment filed by the defendant State of New York. 

Motions for summary judgment require the court to 

decide whether, based on undisputed issues of fact, 

the moving party is entitled to judgment as a matter 

of law. 

 

The defendant argued that the State cannot be 

found liable for the attack because: 

 

1) the attack was not reasonably forseeable; and 

2) the State was not negligent.  

 

To support the motion, the State referenced the 

claimant’s deposition, in which the claimant 

acknowledged that the attack was unanticipated and 

that he had no prior history with, or reason to fear 

that, the assailant would attack him.  

 

The State also relied on the deposition testimony 

of a Captain at Sing Sing. In his deposition, he 

explained DOCCS’ security measures and its use of 

magnetometers and other technology to detect 

concealed weapons. The deposition testimony 

included the following information: 
 

• Prior to the assault on the claimant, Sing 

Sing security staff knew that incarcerated 

individuals were using stainless steel 

blades to assault each other; 
 

• The security staff at Sing Sing knew that 

the magnetometers could not detect a 

stainless steel blade if it was covered by a 

sheath; 
 

• At the time of the assault, there was 

technology, known as Cell Sense, which 

could detect a stainless steel blade in a 

sheath; 
 

• On the date of the deposition, Sing Sing 

was using the Cell Sense technology; 
 

• The Captain did not know whether the Cell 

Sense technology was available at Sing 

Sing on the date that the claimant was 

assaulted. 
 

The plaintiff opposed the motion, arguing that 

there were disputed issues of material fact:  
 

• Was the State negligent in relying on 

magnetometers to detect concealed 

weapons made of stainless steel? 
 

• Was the State negligent in failing to update 

its technology with equipment that could 

Court of Claims 
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detect concealed weapons made of stainless 

steel? 

 

• Did the claimant’s classification of gang 

affiliated and his extensive disciplinary 

history of violence and fighting make it 

reasonably foreseeable that he was at risk 

of being assaulted? 
 

In deciding the motion, the court first set forth 

the law relating to the failure to protect claims 

brought by incarcerated individuals. First, the State 

is required to use reasonable care to protect the 

population of its state prisons. See, Flaherty v. State 

of New York, 296 N.Y. 342 (1947). Second, the 

State’s duty to protect is limited to protecting 

incarcerated individuals from risks of harm that are 

reasonably foreseeable, that is, those about which the 

defendant knew or should have known. See, Vasquez 

v. State of New York, 68 A.D.3d 1275, 1276 (3d 

Dep’t 2009). 

 

The court then turned to when it is appropriate 

to grant a motion for summary judgment. First, the 

moving party must show that there are no genuine 

issues of material fact. See, Andre v. Pomeroy, 35 

N.Y.2d 361, 364 (1974). Second, the moving party 

must make a prima facie showing of entitlement to 

judgment as a matter of law by tendering sufficient 

undisputed evidence to demonstrate the absence of 

any material issues of fact. See Alvarez v. Prospect 

Hosp., 68 N.Y.2d 320, 324 (1986). 
 

When the court applied the law to the facts 

before it, the court found that the captain’s testimony 

presented genuine issues of material fact which 

precluded (prohibited) the court from finding, as a 

matter of law, that the injuries sustained in the attack 

with a stainless steel scalpel were not reasonably 

foreseeable. Here, the court found that there were 

genuine issues of material fact with respect to two 

issues. First, it was unclear whether the Cell Sense 

technology was available for use at Sing Sing on the 

date of the attack upon the claimant. Second, there 

was a disputed issue of whether the State’s failure to 

use the Cell Sense technology, prior to the attack on 

the claimant, constituted (established) negligence 

which could be attributed to the State and could be 

determined to be the proximate cause of the 

claimant’s injuries. Accordingly, the court denied the 

State’s motion for summary judgment. 

 

The court rejected the claimant’s argument that 

there was a question of fact as to whether it was or 

should have been reasonably foreseeable to the State 

that the claimant was at risk of being assaulted due 

to the claimant’s extensive disciplinary history of 

fighting and violence. While the assailant’s 

disciplinary history is a factor to be considered in 

determining whether the assault was or should have 

been reasonably foreseeable, the court wrote, citing 

Adeleke v. County of Suffolk, 156 A.D.3d 748 (2d 

Dep’t 2017), there does not appear to be any caselaw 

supporting the proposition that the victim’s 

disciplinary history was a factor that should be 

considered in determining the forseeablity of the 

assault. On the record before it, the court held that 

such a finding was not warranted. 

_____________________ 

Andrew F. Plasse of Andrew F. Plasse & Associates, 

represented Kevin Armwood in this Court of Claims 

action. 
 

FEDERAL COURT DECISIONS 
 

Four Month Denial of Exercise 

States 8th Amendment Claim  
 

The Eighth Amendment prohibits the infliction 

of cruel and unusual punishments. To state an Eighth 

Amendment claim, an incarcerated individual must 

allege that: 
 

1. Objectively, the deprivation that the 

individual suffered was “sufficiently 

serious that he was denied the minimal 

civilized measure of life’s necessities; 

and  
 

2. Subjectively, the defendant prison official 

acted with “a sufficiently culpable state of 

mind . . . such as deliberate indifference to 

the individual’s health or safety.” 
 

When members of the legal community use the 

phrase “state a claim,” they are talking about whether 

the facts alleged in a complaint, if true, would entitle 

the plaintiff to a judgment in their favor. Typically, 
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trial court judges review complaints to determine 

whether they state a claim when the defendant makes 

a motion to dismiss for failure to state a claim. In the 

context of analyzing whether to grant a motion on the 

ground of failure to state a claim, judges must accept 

as true the allegations in the complaint. 
 

The Plaintiff’s Allegations 
 

In McCray v Lee, 963 F.3d 110 (2d Cir. 2020), 

the plaintiff alleged that: 
 

• While he was in keeplock at Green Haven 

C.F., the defendants failed to clear the 

snow and ice from the exercise yards for 

four months.  
 

• The facility supervisory defendants were 

aware of this because the conditions were 

visible from the prison’s hallways and 

because many grievances about the yards 

were filed.  
 

• The defendants did not provide indoor 

exercise as an alternative to using the 

snow-and-ice-covered exercise yards.  
 

The complaint included the following causes of 

action: 
 

• An Eighth Amendment claim for denial 

of exercise; 
 

• State law claims for negligence resulting 

in injury to the plaintiff’s ankle and 

shoulder.* 
 

The Defendants’ Motion to Dismiss 
 

The defendants filed a motion to dismiss, 

arguing that the complaint failed to state a claim 

under the Eighth Amendment and that, in any event, 

they are entitled to qualified immunity on the claim. 

(See article on Hurd v. Fredenburgh, at page 5 of this 

issue of Pro Se, for a discussion of when a defendant 

is entitled to qualified immunity). 
 

District Court Decision 
 

The district court concluded that the only relief 

requested for the Eighth Amendment denial of 

exercise claim was an order that defendants provide 

the plaintiff with the opportunity to exercise in the 

winter. Because the plaintiff was no longer at Green 

Haven C.F., and thus could not benefit from such 

relief, the court dismissed this cause of action as 

moot. The court also stated that “to the extent that the 

plaintiff had requested damages for the denial of 

exercise, he had failed to allege a viable Eighth 

Amendment claim because “[t]emporary limitations 

on exercise, without full denial of opportunities, do 

not violate the Eighth Amendment.” 
 

Further, the district court held that if the plaintiff 

had sufficiently pleaded a claim under the Eighth 

Amendment, the defendants would be entitled to 

qualified immunity because “a prisoner’s constitutional 

right against a failure to remedy naturally accumulating 

ice or snow had not been clearly established by either the 

Supreme Court or the Second Circuit.” 
 

The Second Circuit Decision 
 

The Court, citing Anderson v. Coughlin, 757 

F.2d 33, 34-35 (2d Cir. 1985) began its analysis by 

noting that courts have recognized that the 

constitution requires that some opportunity for 

exercise be afforded to prisoners. While deprivations 

of physical exercise for short periods of time do not 

violate the constitution, the Court wrote, Eighth 

Amendment claims for periods far shorter than 4 

months have been found to be viable. Here the 

plaintiff alleged a deprivation of any meaningful 

opportunity to exercise for four months that resulted 

from the defendants’ policy of not clearing the ice 

and snow from the outside exercise areas for an 

entire winter. The plaintiff asked for damages of 

$425,000. Based on its reading of the complaint, the 

Court rejected the district court’s conclusion that the 

plaintiff had only requested injunctive relief with 

respect to his Eighth Amendment denial of exercise 

claim. Thus, dismissal of this claim as moot was 

erroneous.  
 

The Court also disagreed with the district court’s 

finding that the complaint alleged only a temporary 

restriction of access to exercise, finding that the 

complaint alleged that as a result of the defendants’ 

policy, the exercise yards were closed for the winter 

of 2014.  
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Turning to whether the plaintiff had adequately 

alleged that each defendant had a sufficiently 

culpable state of mind – that is, acted with deliberate 

indifference – the Court noted that the plaintiff had 

alleged that the impassible conditions in the yards 

were visible through the windows in the hallways 

and that two facility level defendants were aware of 

the inmate grievances and complaints about the 

conditions. These allegations, the Court found, “were 

ample to give [the two officials] fair notice as to the 

nature of [the plaintiff’s] claims and the basis for his 

assertion that their adamant refusal to have the yards 

cleared of snow and ice for the entire Winter resulted 

from their deliberate indifference to the inmates’ 

constitutional rights to a meaningful opportunity for 

physical exercise.” 
 

The Court also rejected the district court’s 

finding that the defendants were entitled to qualified 

immunity. The Court pointed out that in 1985 the 

Second Circuit, in Anderson v. Coughlin, cited 

above, had stated that the courts have recognized that 

some opportunity for exercise must be afforded to 

prisoners. That right, the Court wrote, is not limited 

to a particular season, it is ongoing. 
 

Thus, the Court concluded, the district court 

improperly dismissed the Plaintiff’s Eighth Amendment 

damages claims for denial of physical exercise, at least 

against the two facility officials. And, having reinstated 

that claim, the Court also ruled that the state law claims 

should also be reinstated against all defendants. 
 

* In addition to the two claims discussed in this 

article, the district court dismissed a third claim 

characterized in the litigation as the “slip and fall” 

claim. The Second Circuit affirmed the dismissal of 

that claim.  

_____________________ 

Lionel McCray represented himself in this §1983 

action. 
 

No Recognized Independent Right to 

Be Present at Hearing 
 

Although well established in the law of New 

York State, the Second Circuit has not recognized an 

independent Fourteenth Amendment due process 

right to be present at prison disciplinary hearings. 

This view was recently reiterated (affirmatively re-

stated) by a magistrate judge in the Northern District 

of New York in Derek Heyliger v. Michael Iffert, 

2020 WL 8254418 (N.D.N.Y. Dec. 14, 2021).*  ** 
 

In Heyliger, the facts relevant to a Fourteenth 

Amendment right to be present at a prison 

disciplinary hearing were as follows: 
 

• After an officer allegedly observed the 

plaintiff, in concert with others, banging 

on the door of his cell and yelling loudly 

despite direct orders to stop, the officer 

charged the plaintiff with failing to follow a 

direct order, creating a disturbance and 

participating in a disturbance. 
 

• The plaintiff acknowledged the disturbance 

but stated that he did not participate and 

that the officer did not order him to stop 

banging/yelling but rather walked by his 

cell and stopped at a neighboring cell 

where he started writing down cell 

numbers. 
 

• At his hearing, the plaintiff asked for the 

video which he said would show the 

officer did not talk to him. 
 

• At the hearing, the charging officer 

testified that the console officers had 

identified the plaintiff as a participant and 

that the charging officer had “told all of 

them” to be quiet. 
 

• The incarcerated witnesses generally 

testified in the plaintiff’s favor, i.e., he 

was not shouting and wasn’t given a 

direct order to stop making noise. 
 

• The console officer testified that he saw 

the plaintiff yelling and banging and 

advised the charging officer of his cell 

number but did not endorse the 

misbehavior report. 
 

• After the plaintiff referred to an officer as 

“that fat dude,” the hearing officer (HO) 

advised him that if he “continued with 
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this,” the HO would stop the hearing and 

continue without him. 

 

• The hearing officer excluded the plaintiff 

from the hearing for disruptive behavior. 
 

• The hearing officer found the plaintiff 

guilty of the three charges. 

 

On administrative appeal, the Office of Inmate 

Discipline, due to lack of evidence dismissed the 

charge of participating in a disturbance and reduced 

the penalty to 90 days. In response to an Article 78 

alleging that the HO had violated the plaintiff’s rights 

to due process of law when she excluded him from 

the hearing, the court annulled the determination and 

directed that the charges be expunged.  
 

Following the court’s decision in the Article 78 

petition, the plaintiff filed a §1983 action for 

damages, alleging that the HO’s exclusion of the 

plaintiff from the hearing had violated his Fourteenth 

Amendment rights to due process of law. The 

defendants moved for summary judgment in their 

favor. A court is required to grant summary judgment 

where there are no material issues in dispute and the 

law, as applied to the non-disputed facts, entitles the 

moving party to judgment in its favor.  
 

The defendants argued that the HO’s removal of 

the plaintiff from the hearing did not violate his right 

to due process. The plaintiff’s right to due process of 

law at a prison disciplinary hearing, the defendants 

stated, includes only notice of the charges, an 

opportunity to present evidence and witnesses in 

opposition and an impartial hearing officer.  
 

In discussing the issue of excluding the accused 

individual from a hearing, the court began by writing 

that “[t]he Second Circuit ha[s] not conclusively 

resolved whether an [incarcerated individual] has a 

due process right to be present at disciplinary 

proceedings.” The court then noted that the district 
courts within the Second Circuit have issued varying 

opinions on the issue.  
 

For example, in Vogelfang v. Capra, 889 

F.Supp.2d 489, 514 (S.D.N.Y. 2012), the court wrote 

that whether an incarcerated individual had an 

independent right to be present at all times during a 

prison disciplinary hearing was an open question, 

suggesting that a right to be present might exist only 

insofar as it is required to enable the individual to 

exercise his or her rights to call witnesses or present 

documentary evidence. And the Second Circuit 

itself, in Williams v. Korines, 966 F.3d 133 (2020), 

recently faced with a claim of wrongful exclusion 

from a hearing, sidestepped the issue of whether the 

plaintiff had a Fourteenth Amendment due process 

right to be present during his hearing, focusing 

instead on the plaintiff’s disruptive behavior, and the 

law that applies when a criminal defendant – who has 

a recognized constitutional right to attend his/her 

trial – disrupts the trial. Noting first that in Illinois v. 

Allen, 397 U.S. 337, 343 (1970), the United States 

Supreme Court held that “a criminal defendant who 

continues disruptive behavior after repeated 

warnings can lose his right to be present in the 

courtroom,” the Court concluded that “whatever 

right [the plaintiff] had to be present at his 

disciplinary hearing was lost when he continued the 

disruptive and disrespectful behavior after [the 

hearing officer’s] multiple warnings.” 
 

In the Northern District, the Heyliger court 

wrote, the courts have reasoned that the Supreme 

Court’s decision in Wolff v. McDonnell, 94 S.Ct. 

2963 (1974), affords an incarcerated individual the 

limited right to be physically present at disciplinary 

hearings in order to exercise basic due process rights. 
 

Thus, the Heyliger court continued, “at the time 

of plaintiff's disciplinary hearing, ‘the contours’ of 

the right, or limited right, of an inmate to be present 

at a disciplinary hearing, were not clearly 

established. [citations omitted]” Further, the court 

wrote, a person in the hearing officer’s’ position 

could have reasonably concluded that the hearing 

officer’s decision to remove plaintiff from the 

hearing would not violate any clearly established 

constitutional right. Accordingly, the magistrate 

recommended that defendants’ motion be granted 

insofar as it seeks summary judgment as to plaintiff's 

due process claims based on his removal from his 

Tier III disciplinary hearing on the ground that the 

hearing officer is entitled to qualified immunity. 
 

* A magistrate judge is appointed by the district 

court judge to make decisions on pre-trial issues. The 

magistrate judge issues reports and recommendations 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027307883&pubNum=0004637&originatingDoc=Ie59c65305cda11eba7f5c3350fe353a8&refType=RP&fi=co_pp_sp_4637_514&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_4637_514
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027307883&pubNum=0004637&originatingDoc=Ie59c65305cda11eba7f5c3350fe353a8&refType=RP&fi=co_pp_sp_4637_514&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Default)#co_pp_sp_4637_514
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(Rs and Rs). Parties can file objections to Rs & Rs with 

the district court judge. We do not often report on 

decisions written by magistrates. Because this 

decision sets forth the current state of the law with 

respect to the federal court recognition of an 

incarcerated individual’s right to be present during a 

Tier III hearing, we thought our readers would find 

the decision interesting. 
 

** This decision also discusses whether the 

conditions of Mr. Heyliger’s SHU confinement were 

atypical, whether one of the defendants was 

personally involved and whether the defendant 

hearing officer was impartial. This article only 

includes the court’s analysis of the viability of an 

independent Fourteenth Amendment procedural due 

process right to be present at a prison disciplinary 

hearing. 

_____________________ 

Derek Heyliger represented himself in this §1983 

action. 

 

 

In United States v. Fernandez-Taveras, No. 18-

CR-455, 2021 WL 66485 (E.D.N.Y. Jan. 7, 2021), 

Judge Nicholas G. Garaufis of the Eastern District of 

New York in Brooklyn, NY, issued a fascinating 

decision which may have significant implications for 

noncitizens convicted of certain New York State 

drug offenses.  This column will detail the Judge 

Garaufis’s reasoning and explain its potential 

significance in the context of deportation 

proceedings. 
 

Judge Garaufis’s decision arises from the federal 

criminal prosecution of Juan Fernandez-Taveras, an 

immigrant from the Dominican Republic.  After 

obtaining lawful permanent resident status in 1996, 

Mr. Fernandez-Taveras was convicted in 1998 of 

criminal possession of a controlled substance in the 

second degree in violation of New York Penal Law 

(“NYPL”) §220.18.  After serving a three-year 

prison term for that crime, he was deported in July 

2000.  At some point thereafter, Mr. Fernandez-

Taveras illegally reentered the United States, and in 

May 2018, he was arrested and charged with 

narcotics offenses in Queens, NY.  A federal grand 

jury then indicted him on one count of illegal reentry 

into the United States in violation of 8 United States 

Code (“U.S.C.”) §§1326(a) and (b)(1), which make 

it a federal felony offense to illegally reenter the 

United States after being deported. 
 

Represented by the Brooklyn Federal 

Defenders’ office, Mr. Fernandez-Taveras moved to 

dismiss the federal indictment under 8 U.S.C. 

§1326(d), which allows a defendant in an illegal 

reentry prosecution to challenge the underlying 

deportation order on the grounds that (1) the 

defendant exhausted any administrative remedies to 

challenge the order; (2) the deportation proceedings 

improperly deprived the defendant of the opportunity 

for judicial review; and (3) the entry of the 

deportation order was fundamentally unfair.  

Specifically, Mr. Fernandez-Taveras’s attorney 

argued that the underlying deportation order was 

unfair because his conviction for NYPL §220.18 was 

not actually a deportable offense, and so his 

immigration lawyer made a mistake by conceding 

that he was deportable for that crime.  Judge Garaufis 

agreed and dismissed the indictment, finding that 

because the underlying deportation order was unfair, 

Mr. Fernandez-Taveras could not be prosecuted for 

illegally reentering the United States after 

deportation. 
 

To explain this complex argument, some 

background is required.  Under the Immigration and 

Nationality Act (“INA”), which governs all aspects 

of United States immigration law, criminal 
convictions can have a variety of immigration 

consequences.  Thus, the INA sets forth several 

different categories of immigration offenses, which 

include “crimes involving moral turpitude,” 

aggravated felonies, firearm offenses, and many 

more.  Because these offenses are defined by the 

INA, which applies only to federal immigration law, 

the offenses are solely federal in nature; indeed, 

many of the INA’s offenses are defined simply by 

reference to federal criminal law.  (For example, the 

INA defines a firearm offense by reference to 18 

U.S.C. §921(a)(3), a federal criminal statute which 

criminalizes the possession of firearms.) 
 

  IMMIGRATION MATTERS  
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What happens if a noncitizen has been convicted 

of a state offense?  In that situation, a court must 

determine whether the state offense corresponds to a 

federal offense listed in the INA.  If there is a match, 

the noncitizen is deportable; if there is no match, the 

noncitizen is not deportable.  To determine whether 

or not there is a match, courts apply something called 

the “categorical approach,” a type of analysis which 

stems from a line of Supreme Court cases in the 

federal sentencing context.  See, e.g., Taylor v. 

United States, 495 U.S. 575 (1990).  Designed to 

avoid relitigating criminal offenses in a later 

proceeding, the categorical approach looks not to the 

particular facts and circumstances of a defendant’s 

criminal case, but instead looks to the criminal 

offense in the abstract to determine what kinds of 

conduct are necessarily criminalized by the statute of 

conviction.  Thus, the categorical approach looks to 

the plain text of the statute of conviction, and not to 

the underlying facts of the crime itself, to determine 

whether the minimum conduct criminalized by the 

state offense necessarily matches the federal generic 

offense.   
 

In Mr. Fernandez-Taveras’s case, his defense 

attorney argued that a conviction under NYPL 

§220.18 does not match the INA’s definition of a 

drug offense because New York’s definition of 

“narcotic drug” does not match the federal drug 

definition used by the INA.  This argument closely 

mirrors Harbin v. Sessions, 860 F.3d 58 (2d Cir. 

2017), a precedential Second Circuit decision finding 

that a conviction for criminal possession of a 

controlled substance under NYPL §220.31 is not a 

deportable offense under the INA because New 

York’s definition of “controlled substance” includes 

chorionic gonadotropin, while the federal definition 

used by the INA does not.  As a result, the Harbin 

Court concluded that there is no match between the 

state crime and the federal immigration offense, and 

so the conviction is not a deportable offense. 
 

Applying the same logic to NYPL §220.18, 

Judge Garaufis reviewed New York’s statutory 

definition of cocaine, one of the “narcotic drugs” 

encompassed by NYPL §220.18, and found that it 

includes all isomers of cocaine, while the federal 

definition includes only optical and geometric 

isomers, while excluding positional isomers of 

cocaine.  Judge Garaufis further reviewed the New 

York statute’s legislative history and concluded that 

New York intended to broadly criminalize all 

isomers of cocaine, thus taking a different approach 

from Congress.  On this basis, Judge Garaufis 

concluded that Mr. Fernandez-Taveras’s conviction 

under NYPL §220.18 was not a deportable offense 

because it criminalized conduct which the federal 

INA offense did not.  Judge Garaufis concluded that 

the underlying deportation order was fundamentally 

unfair, and after finding the other elements of 8 

U.S.C. §1326(d) satisfied, Judge Garaufis granted 

Mr. Fernandez-Taveras’s motion to dismiss the 

indictment. 
 

Because Fernandez-Taveras is a federal district 

court case, Judge Garaufis’s decision is not binding 

upon immigration courts, and so the decision does 

not have any direct impact upon deportation 

proceedings (although the decision could always be 

cited in deportation proceedings for its persuasive 

power).  That may soon change, however, because 

the federal government has appealed the decision to 

the Second Circuit Court of Appeals, and a decision 

by the Second Circuit would be binding upon any 

immigration court located inside the jurisdiction of 

the Second Circuit (which includes the States of 

Connecticut, New York, and Vermont).  If the 

Second Circuit affirms Judge Garaufis’s decision, 

noncitizens convicted in New York of possessing a 

“narcotic drug” may well be able to argue that the 

conviction is not a deportable offense for 

immigration purposes. 

 

 

 

In this issue of Pro Se, we introduce a Question 

and Answer section to help you assess your 

understanding of the concepts presented in the 

articles. The correct answers are set forth below the 

Q & A. 

 

 

 
 

What Have You Learned? 
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1. Hurd v. Fredenburgh stands for the 

principle that the U.S Constitution bars 

incarceration beyond the time fixed by: 
 

     a. the maximum statutory sentence for the 

crime of conviction. 

 

__ b. the inmate records office. 

__ c. a mandatory release date.  

     d. the court at the time of sentencing. 

2. Under Hurd v. Fredenburgh, to establish 

an Eighth Amendment claim for excessive 

confinement, the plaintiff must prove that 

he or she remained in custody for what 

period of time beyond a mandatory 

release date: 
 

__ a. five days.  

__ b. any number of days. 

 

__ c. a reasonable number of days depending on                            

the circumstances.  

  

     d. a number of days that might shock the 

conscience of a reasonable observer. 

 

3. According to Hurd v. Fredenburgh, to 

adequately plead an Eighth 8th 

Amendment claim the plaintiff must allege 

facts showing that the constitutional 

deprivation is objectively serious and that:  

 

__ a. the plaintiff subjectively feels that the 

injury was more than trivial. 

__ b. the defendant’s conduct violated DOCCS 

regulations and established practices. 

__ c. the defendant’s conduct was negligent 

with respect to the plaintiff’s Eighth 

Amendment rights. 
 

__ d. the defendant was deliberately indifferent to 

the plaintiff’s Eighth Amendment rights.  

 

4. In Hurd v. Fredenburgh, the Court 

stated that a state official is entitled to 

qualified immunity from claims arising 

under the U.S. Constitution when the 

official acts: 
 

     a. without knowing or trying to know the 

applicable DOCCS regulations.  
 

__ b. knowing that his or her conduct violates 

state court precedent interpreting the 

NYCRR.  
 

__ c. without actually knowing that his or her 

conduct is unlawful under state law or 

regulations.  
 

__ d. in a way that a reasonable person in his 

or her position would know violates 

clearly established federal statutory or 

constitutional rights.  

 

5. In Matter of Franz v. Annucci, the court 

dismissed the petition because:  

 

__ a. the suspension of programs to protect the 

health of the incarcerated population was 

not arbitrary and capricious. 
 

__ b. if made in accordance with the law, a 

decision to grant or deny a merit 

allowance is final and non-reviewable. 
 

__ c. incarcerated individuals do not have a 

liberty interest in programs such as the 

merit time allowance 
  
__ d. All of the above. 

 

6. In Peo. ex rel. Murakami-Tse v. Barometre, 

the Second Department found that release 

from prison as a result of habeas litigation 

may be required when the plaintiff’s 

medical condition:  

 

__ a. presents a possible threat to other 

incarcerated people and the prison staff.  

 

__ b. makes it likely that discharge from 

prison is the only remedial measure that 
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could protect the plaintiff from the grave 

risk of death or serious illness. 

__ c. creates the inference that discharge from 

prison is one of several remedial 

measures that could protect the plaintiff 

from the grave risk of death or serious 

injury.  

__ d. likely could be better treated in the 

community.   

 

7.  According to the Second Circuit in 

McCray v. Lee, a claim under the Eighth 

Amendment may survive a motion for 

summary judgment when a state official 

acts with deliberate indifference as shown 

by the official’s:  

     a. first-hand knowledge of facts establishing 

a constitutional violation.  

__ b. possession of clear and convincing proof 

showing negligence. 

__ c. capacity to draw an inference suggesting 

the absence of a constitutional violation.  

__ d. refusal to review DOCCS regulations 

governing the situation underlying the 

plaintiff’s complaint.  

8.  The Northern District decision in Derek 

Heyliger v. Michael Iffert held that a court 

may enter summary judgment in favor of 

the defense when:  

__ a. each side presents disputed material 

issues of fact.  

__ b. the plaintiff and defense present equally 

persuasively arguments about the 

applicable law.  

__ c. it appears from the papers that there is 

no material issue in dispute and the non-

disputed facts do not constitute a viable 

claim under the law.  

__ d. the factual misrepresentations in the 

plaintiff’s papers are so obvious that the 

presumption of their truthfulness would 

be overcome.  

 

9. In Armwood v. State of New York, the Court 

of Claims ruled that the defense is entitled 

to summary judgment when:  

 

__ a. based on the preponderance of the 

evidence, the court finds that the equities 

favor judgment in favor of the defense.  

__ b. affording due deference to the parties’ 

conflicting views of the law, the court 

finds that the defendant’s view is more 

compelling. 

__ c. the court resolves the disputed issues of 

material fact in the defendant’s favor 

and rules that the defense has made a 

prima facie showing of entitlement to 

judgment as a matter of law. 

__ d. there are no material facts in dispute and 

the defendant shows that he is entitled to 

judgment as a matter of law.  

 

10. In a failure-to-protect case, the Armwood    

Court held that an incarcerated person must 

show that a state corrections official: 

     a. failed to investigate every possible risk 

of harm to the plaintiff. 

__ b. possessed clear and convincing evidence 

showing that the attacker presented a 

risk of harm to many prisoners and 

members of the staff.  

__ c. possessed at least some knowledge that 

the plaintiff’s disciplinary history 

exposed him to a risk of harm.  

__ d. knew or reasonably should have known 

about the risk of harm faced by the 

plaintiff.  

ANSWERS 

    

1. c  6.   b 

2.   b  7.   a    

3.   d  8.   c    

4.   d  9.   d  

5.   d  10. d  
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PLS Offices and the Facilities Served 

Requests for legal representation and all other problems should be sent to the local office that covers the 

prison in which you are incarcerated.  Below is a list identifying the prisons each PLS office serves: 

 

ALBANY, 41 State Street, Suite M112, Albany, NY 12207 

Prisons served:  Bedford Hills, CNYPC, Coxsackie, Eastern, Edgecombe, Great Meadow, Greene, Hale 

Creek, Hudson, Marcy, Mid-State, Mohawk, Otisville, Queensboro, Shawangunk, Sing Sing, Sullivan, Taconic, 

Ulster, Wallkill, Walsh, Washington, Woodbourne. 

 

BUFFALO, 14 Lafayette Square, Suite 510, Buffalo, NY 14203 

Prisons served:  Albion, Attica, Collins, Gowanda, Groveland, Lakeview, Orleans, Rochester, Wende, 

Wyoming. 

 

ITHACA, 114 Prospect Street, Ithaca, NY 14850 

Prisons served:  Auburn, Cape Vincent, Cayuga, Elmira, Five Points, Southport, Watertown, Willard. 

 

NEWBURGH, 10 Little Britain Road, Suite 204, Newburgh, NY 12550 

Prisons served:  Downstate, Fishkill, Green Haven. 

 

PLATTSBURGH, 24 Margaret Street, Suite 9, Plattsburgh, NY 12901 

Prisons served: Adirondack, Altona, Bare Hill, Clinton, Franklin, Gouverneur, Moriah Shock, Ogdensburg, 

Riverview, Upstate. 
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COVID-19 VACCINE FAQ (FREQUENTLY ASKED QUESTIONS) 

Prisoners’ Legal Services January 27, 2021 

 
The Food and Drug Administration (FDA) recently approved COVID-19 vaccines for use in the 

United States. A great many people have already received the vaccine, including President Biden 

and Vice President Harris. Prisoners’ Legal Services compiled this fact sheet so incarcerated 

persons know as much as possible about the vaccine.  

 

1. When will DOCCS offer the vaccine to the incarcerated population?  
 

We do not know. While prisoners’ rights advocates are advocating that incarcerated 

persons and corrections staff should be prioritized due to the crowded living conditions in 

New York State prisons, there is still no clarity on when DOCCS will receive and 

distribute the vaccine.  

 

DOCCS has developed a distribution plan so that when the vaccinations are distributed to 

DOCCS, a system for immunizing incarcerated individuals will be in place. 

 

2. Are the COVID-19 vaccines safe? 
 

The FDA approved two vaccines for emergency use. These vaccines were tested on tens 

of thousands of adults from diverse backgrounds, including older adults and communities 

of color. Clinical trial data showed that both vaccines are safe and effective at preventing 

COVID-19. The FDA holds these vaccines to the same safety standards that it held all 

previously approved vaccines. The FDA continues to closely monitor the safety of the 

vaccines.  

 

3. Why should I get it? 
 

First, COVID-19 can have serious, life-threatening complications. In addition, some 

people who have “recovered” from COVID-19 continue to have a variety of serious and 

sometimes permanent health issues.   

 

Second, if you get sick, you can spread the disease to friends, family, and others around 

you.  

 

Data from clinical studies of tens of thousands of participants demonstrate that the known 

and potential benefits of the vaccine outweigh the known and potential harms of 

becoming infected with COVID-19.  

 

4. Are there risks and side effects of the vaccine? 
 

You may experience side effects from the vaccine. The side effects mean your body is 

building protection. Common side effects are pain and swelling in the arm where you got 

the shot, fever, chills, headache, and tiredness. Side effects may feel like the flu and even 
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effect your ability to do daily activities, but they should go away in a few days. If the 

redness or other side effects do not seem to be going away after a few days, see a doctor. 

 

5. How is the vaccine administered? 
 

Vaccination against COVID-19 requires two doses, administered 21 days apart. COVID-

19 vaccines are administered by intramuscular (IM) injection, that is, a shot in the arm.  

 

6. Will the vaccine prevent me from getting COVID-19?  
 

A COVID-19 vaccination will help protect you from getting COVID-19. The developers 

of the vaccines, Pfizer and Moderna, state that their coronavirus vaccines have around 

95% efficacy. It does take time for your body to build protection after any vaccination so 

you may not be protected until a week or two after your second shot.  

 

7. When I get vaccinated, can I stop physical distancing and wearing a 

face covering? 
 

No. There is not yet enough information to say if or when it will be safe to stop physical 

distancing and wearing face coverings. 

 

8. How long will immunity last after getting the vaccine? 
 

The length of immunity has not been determined yet. It is possible the getting a COVID-

19 vaccination will become an annual event like getting a flu shot.  

 

9. Will the vaccine prevent me from passing COVID-19 to others? 
 

This is still unclear. The vaccine, which is injected deep into the muscles to stimulate the 

immune system to produce antibodies, keeps the vaccinated person from developing 

symptoms and getting sick. It is unclear though if the antibodies will be able to neutralize 

the virus in the nose and throat which is where the virus enters. If it does not, the virus 

can still be sneezed, coughed, or breathed out. It will take more time to know the answer. 

That is why even after receiving the vaccine, you should continue to wear masks and 

socially distance. 

 

10. Do I need to get vaccinated if I’ve already had COVID-19 and 

recovered? 
 

Yes. While evidence suggests that reinfection with the virus is uncommon in the first 90 

days after the initial infection, scientists have not determined that people who recover 

from COVID-19 are immune from getting the virus a second time. Several people have 

been infected twice.  
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If you have received a positive diagnosis, it is recommended, but not required, that you 

wait 90 days before getting the vaccine. 

 

11. What if I have allergies? 
 

If you have a history of severe allergic reactions not related to vaccines or injectable 

medications, you may still get a COVID-19 vaccine. You should be monitored for 30 

minutes after getting the vaccine. 

 

If you’ve had a severe allergic reaction to other vaccines or injectable medications, ask 

your doctor if you should get a COVID-19 vaccine. If you have ever had a severe allergic 

reaction to any ingredient in a COVID-19 vaccine, the Centers for Disease Control and 

Prevention recommends not getting that specific vaccine. 

 

If you have a severe allergic reaction after getting the first dose of a COVID-19 vaccine, 

you should not get the second dose. 

 

The vaccine does not contain eggs, preservatives, or latex. 

 

12. Can a COVID-19 vaccine give you COVID-19 or cause a positive test? 
 

No. The vaccines do not use a live virus. 

 

13. How many approved vaccines are there? 
 

There are currently two COVID-19 vaccines approved for emergency use by the FDA, 

the Pfizer-BioNTech vaccine and the Moderna vaccine. Both have been approved by NY 

State’s Independent Clinical Advisory Task Force. 

 

14.  Which vaccine will I get? 
 

It depends on where and when you get vaccinated. Other vaccines that are still in 

development may also become available following the completion of successful clinical 

trials and FDA approval. 

 

COVID-19 VACCINE FACTS 
 

Fact: The rapid development and testing of the COVID-19 vaccine did not 

reduce its safety or effectiveness. 
 

Many pharmaceutical companies invested significant resources into quickly developing a 

vaccine for COVID-19 because of the world-wide impact of the pandemic. The emergency 

situation warranted an emergency response but that does not mean that companies bypassed 

safety protocols or didn't perform adequate testing. To receive emergency use authorization, the 

biopharmaceutical manufacturer must have followed at least half of the study participants for at 
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least two months after completing the vaccination series, and the vaccine must be proven safe 

and effective in that population. In addition to the safety review by the FDA, the Advisory 

Committee on Immunization convened a panel of vaccine safety experts to independently 

evaluate the safety data from the clinical trial. Mayo Clinic vaccine experts also reviewed the 

available data. The safety of the COVID-19 vaccine will continue to be closely monitored by the 

Centers for Disease Control and Prevention (CDC) and the FDA. 

 

Fact: The mortality rate for COVID-19 is significantly higher than the 

mortality rate for the seasonal flu. 
 

COVID-19’s mortality rate is 1% to 2%. A 1% mortality rate is 10 times more lethal than the 

mortality rate for the seasonal flu. COVID-19 also appears to spread more easily than the flu and 

cause more serious symptoms and long-lasting health problems. 

 

Fact: The COVID-19 vaccine does not involve the insertion of a microchip or 

nano-transducers in your brain 
 

There is no vaccine "microchip" and the vaccine will not track people or gather personal 

information into a database. The idea that the vaccination involves microchips or nano-

transducers started after Bill Gates from The Gates Foundation talked about creating digital 

certificate of vaccine records. The technology he was referencing did not involve a microchip, 

has not been implemented in any manner and is not tied to the development, testing or 

distribution of the COVID-19 vaccine. 

 

Fact: The COVID-19 vaccine will not alter your DNA 
 

The first COVID-19 vaccines to reach the market are likely to be messenger RNA (mRNA) 

vaccines. According to the CDC, mRNA vaccines work by instructing cells in the body how to 

make a protein that triggers an immune response. Injecting mRNA into your body will not 

interact or do anything to the DNA of your cells. Human cells break down and get rid of the 

mRNA soon after they have finished using the instructions. 

 

Fact: Relying on herd immunity rather than vaccines is not a realistic or safer 

method for controlling the COVID-19.  
 

In order to reach herd immunity, society would be shut down longer, millions more would die, 

and many more would suffer. People need to get vaccinated to stop the spread of COVID-19. 

 

 

 

Sources: Centers for Disease Control and Prevention (CDC), U.S. Food and Drug 

Administration (FDA), The New York Times, The Mayo Clinic, Ny.gov, University of California-

Davis 
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CARES ACT: ECONOMIC IMPACT PAYMENTS (EIPs) FACT SHEET 

FEBRUARY 12, 20211 
1. Background 

 

On October 8, 2020, a federal court judge, in a nation-wide class action lawsuit, ordered the IRS 

to provide Economic Impact Payments (EIPs) to eligible incarcerated people. DOCCS and PLS 

provided the incarcerated population in New York State with the information, forms and 

instructions for obtaining these payments. Many people in DOCCS custody received the 

payments to which the court found that they were entitled. Many others have not yet received 

their payments.  

 

This Fact Sheet provides information on: 

• The Application process and the IRS action that resulted in payments not being received. 

 

• The steps that people who timely applied but did not receive payments can take to get 

their payments.  

 

• The steps that people who did not timely apply for EIP 1 can take to receive EIPs 1 and 2.  

 

2. The Application Process 

 

The deadline for applying for EIP 1 by means of a paper application was November 4, 2020. The 

deadline for filing electronically for EIP 1was November 20, 2020.  

 

EIP 2 payments were automatically sent to people whom the IRS found were eligible for EIP 1. 

There was no application process for obtaining EIP 2. 

 

3. IRS Suspends Processing of EIP 1 Applications 

 

In December, 2020, the IRS announced that it had stopped processing CARES Act applications 

for the 2020 calendar year. This is the reason that many people who submitted timely 

applications for EIP1 did not receive their EIP 1 or EIP 2 payments. 

 

4. How can People Who Submitted Timely Applications for EIP 1 But Did Not Receive a 

Response and Eligible Individuals Who Did Not File Timely Applications, Get Their 

Payments? 

 

Timely EIP 1 filers who did not get a response, and untimely-EIP 1-filers or non-filers can get 

EIP 1 and EIP 2 payments by filing a 2020 Tax Return (IRS Form 1040). When you get the 

payments by filing a 2020 Tax Return, the payment is called a “Recovery Rebate Credit” (RRC). 

Recovery Rebate Credit is just another name for payments known as EIP 1 and 2. The deadline 

for filing 2020 Form 1040 is April 15, 2021. 

 

                                                             
1 This Fact Sheet was prepared by Prisoners’ Legal Services using information provided by the 

law firms representing the plaintiff class in Scholl v. Mnuchin, 3:20 cv 5309 (N.D. Cal.) and by 

the IRS. 
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The following instructions for filling out the 2020 Form 1040 are for single tax filers – or tax 

filers who are married but filing separately – who in 2020 had income below $12,400.2 The 

instructions and attached Sample Form 1040 were provided by the IRS. Attached is a blank 2020 

Form 1040 that you can use. The Deadline for Filing Form 1040 Is April 15, 2021. 

 

IRS Instructions for Filing a 2020 Form 1040 claiming the Recovery Rebate Credit 

If an inmate is eligible and either didn’t receive Economic Impact Payments – or if they think 

they qualify for more than they received – they will need to file a 2020 tax return and claim the 

Recovery Rebate Credit even if they otherwise are not required to file a tax return. We will check 

their RRC claim against EIP payments already made to prevent overpayments. 

 

If [you are] only claiming Recovery Rebate Credit, see attached Sample Form 1040.  

 

• Select filing status. 

 

• Enter name(s) including the inmate identifying number, address, Social Security 

numbers(s). 

 

• Answer virtual currency question. 

 

• Enter “Standard deduction” amount on line 12.  

 

• Compute the Recovery Rebate Credit amount using the instructions 

 

• Enter the computed amount to all the following lines:  

o line 30, Recovery Rebate 

o line 32, Total Other Payments and Refundable Credits 

o line 33, Total Payments 

o line 34, Overpaid 

o line 35a, Refunded to you 

• Complete direct deposit information on line 35b-35d.3   

 

• Don’t forget to sign your return.  

 

• Mailing addresses for where to file are located at the bottom of attached Sample Form 

1040. 

                                                             
2 If you are married and filing jointly or have income over $12,400, you should not use the 

instructions or the attached sample form. You will need to use the IRS general instructions for 

Form 1040. PLS cannot provide you with those instructions. 
 
3 Direct deposit is the safest and fastest way to receive your refund. NYS DOCCS has instructed 

the incarcerated population to use their facility address so the checks are mailed to their facility 

for depositing. If you don’t choose direct deposit, a paper check will be mailed to you; keep in 

mind that JPay only accepts checks in amounts up to $999.99.  

https://www.irs.gov/newsroom/recovery-rebate-credit


Department of the Treasury-Internal Revenue Service (99) 
�1040 U.S. Individual Income Tax Return �@20 0MB No. 1545-0074 IRS Use Only-Do not write or staple in this space. 

Filing Status [Z] Single D Married filing jointly D Married filing separately (MFS) D Head of household (HOH) D Qualifying widow(er) (QW) 
Check only 
one box. 

If you checked the MFS box, enter the name of your spouse. If you checked the HOH or QW box, enter the child's name if the qualifying 
person is a child but not your dependent ► 

Your first name and middle initial Last name Your social security number 

If joint return, spouse's first name and middle initial Last name Spouse's social security number 

Home address (number and street). If you have a P.O. box, see instructions. I Apt. no. Presidential Election Campaign 
Check here if you, or your 

City, town, or post office. If you have a foreign address, also complete spaces below. 

I
State ZIP code spouse if filing jointly, want $3 

to go to this fund. Checking a 
box below will not change

Foreign country name 

I
Foreign province/state/county Foreign postal code your tax or refund. 

0You □ spouse 

At any time during 2020, did you receive, sell, send, exchange, or otherwise acquire any financial interest in any virtual currency? D Yes 0 No 

Standard Someone can claim: D You as a dependent D Your spouse as a dependent 
Deduction D Spouse itemizes on a separate return or you were a dual-status alien 

Age/Blindness You: D Were born before January 2, 1956 D Are blind Spouse: D Was born before January 2, 1956 D Is blind 
Dependents (see instructions): (2) Social security (3) Relationship
If more (1) First name Last name number to you 
than four 
dependents, 
see instructions 
and check 
here ► D 

Attach 
Sch. B if 
required. 

tandard s 

D eduction for-
Single or 
Married filing 
separately, 
$12,400 
Married filing 
jointly or 
Qualifying 
widow(er), 
$24,800 
Head of 
household, 
$18,650 
If you checked 
any box under 
Standard 
Deduction, 
see instructions. 

1 

2a 

3a 

4a 

5a 

6a 

7 

8 

9 

10 

a 

b 

C 

11 
-

12 

13 

14 

15 

Wages, salaries, tips, etc. Attach Form(s) W-2 
Tax-exempt interest 2a b Taxable interest 
Qualified dividends 3a b Ordinary dividends 
IRA distributions 4a b Taxable amount . 
Pensions and annuities 5a b Taxable amount . 
Social security benefits 6a b Taxable amount . 
Capital gain or (loss). Attach Schedule D if required. If not required, check here 
Other income from Schedule 1, line 9 . 
Add lines 1, 2b, 3b, 4b, 5b, 6b, 7, and 8. This is your total income 

Adjustments to income: 
From Schedule 1, line 22 I 1oa I 
Charitable contributions if you take the standard deduction. See instructions I 1ob I 
Add lines 1 0a and 1 Ob. These are your total adjustments to income 

Subtract line 1 0c from line 9. This is your adjusted gross income 

Standard deduction or itemized deductions (from Schedule A) 
Qualified business income deduction. Attach Form 8995 or Form 8995-A 
Add lines 12 and 13 
Taxable income. Subtract line 14 from line 11. If zero or less, enter -0- . 

(4) t/ if qualifies for (see instructions):
Child tax credit Credit for other dependents 

□ □ 

□ □ 

□ □ 

□ □ 

1 

2b 

3b 

4b 

5b 

6b 

► □ 7 

8 

► 9

► 10c

► 11 

12

13

14 

15

For Disclosure, Privacy Act, and Paperwork Reduction Act Notice, see separate instructions. Cat. No. 113208 Form 1040 (2020) 

John  Doe    #98765-012 

P.O. Box 5555

Anytown State           ZIP

123 45 6789

12,400

         0
12,400

The Recovery Rebate Credit was eligible to be paid in two rounds of advance payments during 2020 and early 2021. 
These advanced payments are referred to as the first and second Economic Impact Payments.

U.S. citizens and U.S. resident aliens may be eligible to claim the Recovery Rebate Credit on Form 1040 if: 
1. they did not receive the full amount of each payment,
2. no one else can claim them as a dependent on their 2020 federal income tax return AND
3. they have a social security number (SSN) that is valid for employment in the United States.

If you do not file a joint tax return with your spouse, have less than $12,400 in income, and claim no qualifying 
children who live with you, claim the Recovery Rebate Credit as follows: 

1. Select 'Single' or 'Married filing separately' as your filing status.
2. Enter your name, SSN, and address information and answer the question about virtual currency.
3. Enter your income on lines 1 through 8 followed by the $12,400 standard deduction on lines 12 and 14.
4. Enter the Recovery Rebate Credit amount on lines 30, 32, 33, 34, and 35a.

If the IRS did not issue you either Economic Impact Payment, enter $1,800.
If the IRS issued a $1,200 payment only, enter $600. If the IRS issued a $600 payment only, enter $1,200.

5. Sign and date the tax return.

U.S. territory residents should not follow these simplified instructions and should contact their territory tax authorities.
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16 Tax (see instructions). Check if any from Form(s): 1 0 8814 2 0 4972 30 16 

17 Amount from Schedule 2, line 3 17 

18 Add lines 16 and 17 18 

19 Child tax credit or credit for other dependents 19 

20 Amount from Schedule 3, line 7 20 

21 Add lines 19 and 20 21 

22 Subtract line 21 from line 18. If zero or less, enter -0- 22 

23 Other taxes, including self-employment tax, from Schedule 2, line 10 23 

24 Add lines 22 and 23. This is your total tax ► 24

25 Federal income tax withheld from: 

a Form(s) W-2 25a 

b Form(s) 1099 25b 

C Other forms (see instructions) 25c 

d Add lines 25a through 25c 25d 

If you have a 26 2020 estimated tax payments and amount applied from 2019 return . 26 

qualifying child, 27 27 
attach Sch. EiC. -

Earned income credit (EiC) 

If you have 
nontaxable
combat pay, 
see instructions. 

Refund 

Direct deposit? 
See instructions. 

Amount 
You Owe 
For details on 
how to pay, see 
instructions. 

Third Party 
Designee 

Sign 
Here 

Joint return? 

28 Additional child tax credit. Attach Schedule 8812 28 

29 American opportunity credit from Form 8863, line 8 . 29 

30 Recovery rebate credit. See instructions 30 

31 Amount from Schedule 3, line 13 31 

32 Add lines 27 through 31. These are your total other payments and refundable credits ► 32

33 Add lines 25d, 26, and 32. These are your total payments ► 33

34 If line 33 is more than line 24, subtract line 24 from line 33. This is the amount you overpaid 34

35a Amount of line 34 you want refunded to you. If Form 8888 is attached, check here ► □ 35a 

►b Routing number ! ► cType: D Checking D Savings 

►d Account number I

36 Amount of line 34 you want applied to your 2021 estimated tax ► 36

37 Subtract line 33 from line 24. This is the amount you owe now ► 37

Note: Schedule H and Schedule SE filers, line 37 may not represent all of the taxes you owe for 
2020. See Schedule 3, line 12e, and its instructions for details. 

38 Estimated tax penalty (see instructions) ► I 38 I
Do you want to allow another person to discuss this return with the IRS? See 
instructions ► D Yes. Complete below. D No 

Designee's 
name ► 

Phone 
no. ►

Personal identification r--""T""---.--r-"""T---. 
number (PIN) ► I 

Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and 
belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge. 

Your signature Date Your occupation If the IRS sent you an Identity 
Protection PIN, enter it here 
(see inSl.) ► I I I I I I I

See instructions. ,. Spouse's signature. If a joint return, both must sign. 
Keep a copy for 

Date Spouse's occupation If the IRS sent your spouse an
Identity Protection PIN, enter it here
(see inSl.) ► I I I I I I Iyour records. 

Paid 
Preparer 
Use Only 

Phone no. 
Preparer's name 

Firm's name ► 

Email address 

I 
Preparer's signature 

I 
Date 

I 
PTIN 

I 
Check if: 
D Self-employed 

Phone no. 
Firm's EIN ► 

Form 1040 (2020) 

1,800

1,800
1,800
1,800
1,800

3/15/21John Doe

Firm's address ► 

Go to www.irs.gov/Form1040 for instructions and the latest information. 

Mailing addresses are based on the state you live in:

Alabama, Arkansas, Delaware, Georgia, Illinois, Indiana, Iowa, Kentucky, Maine, Massachusetts, Minnesota, Missouri,          
New Hampshire, New Jersey, New York, North Carolina, South Carolina, Tennessee, Oklahoma, Vermont, Virginia, Wisconsin
Mail to: Department of the Treasury, Internal Revenue Service, Kansas City, MO 64999-0002

Alaska, California, Hawaii, Ohio, Washington 
Until June 18, 2021 - Mail to: Department of the Treasury, Internal Revenue Service, Fresno, CA 93888-0002
After June 18, 2021 - Mail to: Department of the Treasury, Internal Revenue Service, Ogden, UT 84201-0002

Arizona, Colorado, Connecticut, District of Columbia, Idaho, Kansas, Maryland, Michigan, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, Oregon, Pennsylvania, Rhode Island, South Dakota, Utah, West Virginia, Wyoming
Mail to: Department of the Treasury, Internal Revenue Service, Ogden, UT 84201-0002

Florida, Louisiana, Mississippi, Texas
Mail to: Department of the Treasury, Internal Revenue Service, Austin, TX 73301-0002
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COVID-19 VACCINE FAQ (FREQUENTLY ASKED QUESTIONS) 

Prisoners’ Legal Services January 27, 2021 

 
The Food and Drug Administration (FDA) recently approved COVID-19 vaccines for use in the 

United States. A great many people have already received the vaccine, including President Biden 

and Vice President Harris. Prisoners’ Legal Services compiled this fact sheet so incarcerated 

persons know as much as possible about the vaccine.  

 

1. When will DOCCS offer the vaccine to the incarcerated population?  
 

We do not know. While prisoners’ rights advocates are advocating that incarcerated 

persons and corrections staff should be prioritized due to the crowded living conditions in 

New York State prisons, there is still no clarity on when DOCCS will receive and 

distribute the vaccine.  

 

DOCCS has developed a distribution plan so that when the vaccinations are distributed to 

DOCCS, a system for immunizing incarcerated individuals will be in place. 

 

2. Are the COVID-19 vaccines safe? 
 

The FDA approved two vaccines for emergency use. These vaccines were tested on tens 

of thousands of adults from diverse backgrounds, including older adults and communities 

of color. Clinical trial data showed that both vaccines are safe and effective at preventing 

COVID-19. The FDA holds these vaccines to the same safety standards that it held all 

previously approved vaccines. The FDA continues to closely monitor the safety of the 

vaccines.  

 

3. Why should I get it? 
 

First, COVID-19 can have serious, life-threatening complications. In addition, some 

people who have “recovered” from COVID-19 continue to have a variety of serious and 

sometimes permanent health issues.   

 

Second, if you get sick, you can spread the disease to friends, family, and others around 

you.  

 

Data from clinical studies of tens of thousands of participants demonstrate that the known 

and potential benefits of the vaccine outweigh the known and potential harms of 

becoming infected with COVID-19.  

 

4. Are there risks and side effects of the vaccine? 
 

You may experience side effects from the vaccine. The side effects mean your body is 

building protection. Common side effects are pain and swelling in the arm where you got 

the shot, fever, chills, headache, and tiredness. Side effects may feel like the flu and even 
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effect your ability to do daily activities, but they should go away in a few days. If the 

redness or other side effects do not seem to be going away after a few days, see a doctor. 

 

5. How is the vaccine administered? 
 

Vaccination against COVID-19 requires two doses, administered 21 days apart. COVID-

19 vaccines are administered by intramuscular (IM) injection, that is, a shot in the arm.  

 

6. Will the vaccine prevent me from getting COVID-19?  
 

A COVID-19 vaccination will help protect you from getting COVID-19. The developers 

of the vaccines, Pfizer and Moderna, state that their coronavirus vaccines have around 

95% efficacy. It does take time for your body to build protection after any vaccination so 

you may not be protected until a week or two after your second shot.  

 

7. When I get vaccinated, can I stop physical distancing and wearing a 

face covering? 
 

No. There is not yet enough information to say if or when it will be safe to stop physical 

distancing and wearing face coverings. 

 

8. How long will immunity last after getting the vaccine? 
 

The length of immunity has not been determined yet. It is possible the getting a COVID-

19 vaccination will become an annual event like getting a flu shot.  

 

9. Will the vaccine prevent me from passing COVID-19 to others? 
 

This is still unclear. The vaccine, which is injected deep into the muscles to stimulate the 

immune system to produce antibodies, keeps the vaccinated person from developing 

symptoms and getting sick. It is unclear though if the antibodies will be able to neutralize 

the virus in the nose and throat which is where the virus enters. If it does not, the virus 

can still be sneezed, coughed, or breathed out. It will take more time to know the answer. 

That is why even after receiving the vaccine, you should continue to wear masks and 

socially distance. 

 

10. Do I need to get vaccinated if I’ve already had COVID-19 and 

recovered? 
 

Yes. While evidence suggests that reinfection with the virus is uncommon in the first 90 

days after the initial infection, scientists have not determined that people who recover 

from COVID-19 are immune from getting the virus a second time. Several people have 

been infected twice.  
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If you have received a positive diagnosis, it is recommended, but not required, that you 

wait 90 days before getting the vaccine. 

 

11. What if I have allergies? 
 

If you have a history of severe allergic reactions not related to vaccines or injectable 

medications, you may still get a COVID-19 vaccine. You should be monitored for 30 

minutes after getting the vaccine. 

 

If you’ve had a severe allergic reaction to other vaccines or injectable medications, ask 

your doctor if you should get a COVID-19 vaccine. If you have ever had a severe allergic 

reaction to any ingredient in a COVID-19 vaccine, the Centers for Disease Control and 

Prevention recommends not getting that specific vaccine. 

 

If you have a severe allergic reaction after getting the first dose of a COVID-19 vaccine, 

you should not get the second dose. 

 

The vaccine does not contain eggs, preservatives, or latex. 

 

12. Can a COVID-19 vaccine give you COVID-19 or cause a positive test? 
 

No. The vaccines do not use a live virus. 

 

13. How many approved vaccines are there? 
 

There are currently two COVID-19 vaccines approved for emergency use by the FDA, 

the Pfizer-BioNTech vaccine and the Moderna vaccine. Both have been approved by NY 

State’s Independent Clinical Advisory Task Force. 

 

14.  Which vaccine will I get? 
 

It depends on where and when you get vaccinated. Other vaccines that are still in 

development may also become available following the completion of successful clinical 

trials and FDA approval. 

 

COVID-19 VACCINE FACTS 
 

Fact: The rapid development and testing of the COVID-19 vaccine did not 

reduce its safety or effectiveness. 
 

Many pharmaceutical companies invested significant resources into quickly developing a 

vaccine for COVID-19 because of the world-wide impact of the pandemic. The emergency 

situation warranted an emergency response but that does not mean that companies bypassed 

safety protocols or didn't perform adequate testing. To receive emergency use authorization, the 

biopharmaceutical manufacturer must have followed at least half of the study participants for at 
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least two months after completing the vaccination series, and the vaccine must be proven safe 

and effective in that population. In addition to the safety review by the FDA, the Advisory 

Committee on Immunization convened a panel of vaccine safety experts to independently 

evaluate the safety data from the clinical trial. Mayo Clinic vaccine experts also reviewed the 

available data. The safety of the COVID-19 vaccine will continue to be closely monitored by the 

Centers for Disease Control and Prevention (CDC) and the FDA. 

 

Fact: The mortality rate for COVID-19 is significantly higher than the 

mortality rate for the seasonal flu. 
 

COVID-19’s mortality rate is 1% to 2%. A 1% mortality rate is 10 times more lethal than the 

mortality rate for the seasonal flu. COVID-19 also appears to spread more easily than the flu and 

cause more serious symptoms and long-lasting health problems. 

 

Fact: The COVID-19 vaccine does not involve the insertion of a microchip or 

nano-transducers in your brain 
 

There is no vaccine "microchip" and the vaccine will not track people or gather personal 

information into a database. The idea that the vaccination involves microchips or nano-

transducers started after Bill Gates from The Gates Foundation talked about creating digital 

certificate of vaccine records. The technology he was referencing did not involve a microchip, 

has not been implemented in any manner and is not tied to the development, testing or 

distribution of the COVID-19 vaccine. 

 

Fact: The COVID-19 vaccine will not alter your DNA 
 

The first COVID-19 vaccines to reach the market are likely to be messenger RNA (mRNA) 

vaccines. According to the CDC, mRNA vaccines work by instructing cells in the body how to 

make a protein that triggers an immune response. Injecting mRNA into your body will not 

interact or do anything to the DNA of your cells. Human cells break down and get rid of the 

mRNA soon after they have finished using the instructions. 

 

Fact: Relying on herd immunity rather than vaccines is not a realistic or safer 

method for controlling the COVID-19.  
 

In order to reach herd immunity, society would be shut down longer, millions more would die, 

and many more would suffer. People need to get vaccinated to stop the spread of COVID-19. 

 

 

 

Sources: Centers for Disease Control and Prevention (CDC), U.S. Food and Drug 

Administration (FDA), The New York Times, The Mayo Clinic, Ny.gov, University of California-

Davis 
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CARES ACT: ECONOMIC IMPACT PAYMENTS (EIPs) FACT SHEET 

FEBRUARY 12, 20211 
1. Background 

 

On October 8, 2020, a federal court judge, in a nation-wide class action lawsuit, ordered the IRS 

to provide Economic Impact Payments (EIPs) to eligible incarcerated people. DOCCS and PLS 

provided the incarcerated population in New York State with the information, forms and 

instructions for obtaining these payments. Many people in DOCCS custody received the 

payments to which the court found that they were entitled. Many others have not yet received 

their payments.  

 

This Fact Sheet provides information on: 

• The Application process and the IRS action that resulted in payments not being received. 

 

• The steps that people who timely applied but did not receive payments can take to get 

their payments.  

 

• The steps that people who did not timely apply for EIP 1 can take to receive EIPs 1 and 2.  

 

2. The Application Process 

 

The deadline for applying for EIP 1 by means of a paper application was November 4, 2020. The 

deadline for filing electronically for EIP 1was November 20, 2020.  

 

EIP 2 payments were automatically sent to people whom the IRS found were eligible for EIP 1. 

There was no application process for obtaining EIP 2. 

 

3. IRS Suspends Processing of EIP 1 Applications 

 

In December, 2020, the IRS announced that it had stopped processing CARES Act applications 

for the 2020 calendar year. This is the reason that many people who submitted timely 

applications for EIP1 did not receive their EIP 1 or EIP 2 payments. 

 

4. How can People Who Submitted Timely Applications for EIP 1 But Did Not Receive a 

Response and Eligible Individuals Who Did Not File Timely Applications, Get Their 

Payments? 

 

Timely EIP 1 filers who did not get a response, and untimely-EIP 1-filers or non-filers can get 

EIP 1 and EIP 2 payments by filing a 2020 Tax Return (IRS Form 1040). When you get the 

payments by filing a 2020 Tax Return, the payment is called a “Recovery Rebate Credit” (RRC). 

Recovery Rebate Credit is just another name for payments known as EIP 1 and 2. The deadline 

for filing 2020 Form 1040 is April 15, 2021. 

 

                                                             
1 This Fact Sheet was prepared by Prisoners’ Legal Services using information provided by the 

law firms representing the plaintiff class in Scholl v. Mnuchin, 3:20 cv 5309 (N.D. Cal.) and by 

the IRS. 
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The following instructions for filling out the 2020 Form 1040 are for single tax filers – or tax 

filers who are married but filing separately – who in 2020 had income below $12,400.2 The 

instructions and attached Sample Form 1040 were provided by the IRS. Attached is a blank 2020 

Form 1040 that you can use. The Deadline for Filing Form 1040 Is April 15, 2021. 

 

IRS Instructions for Filing a 2020 Form 1040 claiming the Recovery Rebate Credit 

If an inmate is eligible and either didn’t receive Economic Impact Payments – or if they think 

they qualify for more than they received – they will need to file a 2020 tax return and claim the 

Recovery Rebate Credit even if they otherwise are not required to file a tax return. We will check 

their RRC claim against EIP payments already made to prevent overpayments. 

 

If [you are] only claiming Recovery Rebate Credit, see attached Sample Form 1040.  

 

• Select filing status. 

 

• Enter name(s) including the inmate identifying number, address, Social Security 

numbers(s). 

 

• Answer virtual currency question. 

 

• Enter “Standard deduction” amount on line 12.  

 

• Compute the Recovery Rebate Credit amount using the instructions 

 

• Enter the computed amount to all the following lines:  

o line 30, Recovery Rebate 

o line 32, Total Other Payments and Refundable Credits 

o line 33, Total Payments 

o line 34, Overpaid 

o line 35a, Refunded to you 

• Complete direct deposit information on line 35b-35d.3   

 

• Don’t forget to sign your return.  

 

• Mailing addresses for where to file are located at the bottom of attached Sample Form 

1040. 

                                                             
2 If you are married and filing jointly or have income over $12,400, you should not use the 

instructions or the attached sample form. You will need to use the IRS general instructions for 

Form 1040. PLS cannot provide you with those instructions. 
 
3 Direct deposit is the safest and fastest way to receive your refund. NYS DOCCS has instructed 

the incarcerated population to use their facility address so the checks are mailed to their facility 

for depositing. If you don’t choose direct deposit, a paper check will be mailed to you; keep in 

mind that JPay only accepts checks in amounts up to $999.99.  

https://www.irs.gov/newsroom/recovery-rebate-credit


Department of the Treasury-Internal Revenue Service (99) 
�1040 U.S. Individual Income Tax Return �@20 0MB No. 1545-0074 IRS Use Only-Do not write or staple in this space. 

Filing Status [Z] Single D Married filing jointly D Married filing separately (MFS) D Head of household (HOH) D Qualifying widow(er) (QW) 
Check only 
one box. 

If you checked the MFS box, enter the name of your spouse. If you checked the HOH or QW box, enter the child's name if the qualifying 
person is a child but not your dependent ► 

Your first name and middle initial Last name Your social security number 

If joint return, spouse's first name and middle initial Last name Spouse's social security number 

Home address (number and street). If you have a P.O. box, see instructions. I Apt. no. Presidential Election Campaign 
Check here if you, or your 

City, town, or post office. If you have a foreign address, also complete spaces below. 

I
State ZIP code spouse if filing jointly, want $3 

to go to this fund. Checking a 
box below will not change

Foreign country name 

I
Foreign province/state/county Foreign postal code your tax or refund. 

0You □ spouse 

At any time during 2020, did you receive, sell, send, exchange, or otherwise acquire any financial interest in any virtual currency? D Yes 0 No 

Standard Someone can claim: D You as a dependent D Your spouse as a dependent 
Deduction D Spouse itemizes on a separate return or you were a dual-status alien 

Age/Blindness You: D Were born before January 2, 1956 D Are blind Spouse: D Was born before January 2, 1956 D Is blind 
Dependents (see instructions): (2) Social security (3) Relationship
If more (1) First name Last name number to you 
than four 
dependents, 
see instructions 
and check 
here ► D 

Attach 
Sch. B if 
required. 

tandard s 

D eduction for-
Single or 
Married filing 
separately, 
$12,400 
Married filing 
jointly or 
Qualifying 
widow(er), 
$24,800 
Head of 
household, 
$18,650 
If you checked 
any box under 
Standard 
Deduction, 
see instructions. 

1 

2a 

3a 

4a 

5a 

6a 

7 

8 

9 

10 

a 

b 

C 

11 
-

12 

13 

14 

15 

Wages, salaries, tips, etc. Attach Form(s) W-2 
Tax-exempt interest 2a b Taxable interest 
Qualified dividends 3a b Ordinary dividends 
IRA distributions 4a b Taxable amount . 
Pensions and annuities 5a b Taxable amount . 
Social security benefits 6a b Taxable amount . 
Capital gain or (loss). Attach Schedule D if required. If not required, check here 
Other income from Schedule 1, line 9 . 
Add lines 1, 2b, 3b, 4b, 5b, 6b, 7, and 8. This is your total income 

Adjustments to income: 
From Schedule 1, line 22 I 1oa I 
Charitable contributions if you take the standard deduction. See instructions I 1ob I 
Add lines 1 0a and 1 Ob. These are your total adjustments to income 

Subtract line 1 0c from line 9. This is your adjusted gross income 

Standard deduction or itemized deductions (from Schedule A) 
Qualified business income deduction. Attach Form 8995 or Form 8995-A 
Add lines 12 and 13 
Taxable income. Subtract line 14 from line 11. If zero or less, enter -0- . 

(4) t/ if qualifies for (see instructions):
Child tax credit Credit for other dependents 

□ □ 

□ □ 

□ □ 

□ □ 

1 

2b 

3b 

4b 

5b 

6b 

► □ 7 

8 

► 9

► 10c

► 11 

12

13

14 

15

For Disclosure, Privacy Act, and Paperwork Reduction Act Notice, see separate instructions. Cat. No. 113208 Form 1040 (2020) 

John  Doe    #98765-012 

P.O. Box 5555

Anytown State           ZIP

123 45 6789

12,400

         0
12,400

The Recovery Rebate Credit was eligible to be paid in two rounds of advance payments during 2020 and early 2021. 
These advanced payments are referred to as the first and second Economic Impact Payments.

U.S. citizens and U.S. resident aliens may be eligible to claim the Recovery Rebate Credit on Form 1040 if: 
1. they did not receive the full amount of each payment,
2. no one else can claim them as a dependent on their 2020 federal income tax return AND
3. they have a social security number (SSN) that is valid for employment in the United States.

If you do not file a joint tax return with your spouse, have less than $12,400 in income, and claim no qualifying 
children who live with you, claim the Recovery Rebate Credit as follows: 

1. Select 'Single' or 'Married filing separately' as your filing status.
2. Enter your name, SSN, and address information and answer the question about virtual currency.
3. Enter your income on lines 1 through 8 followed by the $12,400 standard deduction on lines 12 and 14.
4. Enter the Recovery Rebate Credit amount on lines 30, 32, 33, 34, and 35a.

If the IRS did not issue you either Economic Impact Payment, enter $1,800.
If the IRS issued a $1,200 payment only, enter $600. If the IRS issued a $600 payment only, enter $1,200.

5. Sign and date the tax return.

U.S. territory residents should not follow these simplified instructions and should contact their territory tax authorities.
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16 Tax (see instructions). Check if any from Form(s): 1 0 8814 2 0 4972 30 16 

17 Amount from Schedule 2, line 3 17 

18 Add lines 16 and 17 18 

19 Child tax credit or credit for other dependents 19 

20 Amount from Schedule 3, line 7 20 

21 Add lines 19 and 20 21 

22 Subtract line 21 from line 18. If zero or less, enter -0- 22 

23 Other taxes, including self-employment tax, from Schedule 2, line 10 23 

24 Add lines 22 and 23. This is your total tax ► 24

25 Federal income tax withheld from: 

a Form(s) W-2 25a 

b Form(s) 1099 25b 

C Other forms (see instructions) 25c 

d Add lines 25a through 25c 25d 

If you have a 26 2020 estimated tax payments and amount applied from 2019 return . 26 

qualifying child, 27 27 
attach Sch. EiC. -

Earned income credit (EiC) 

If you have 
nontaxable
combat pay, 
see instructions. 

Refund 

Direct deposit? 
See instructions. 

Amount 
You Owe 
For details on 
how to pay, see 
instructions. 

Third Party 
Designee 

Sign 
Here 

Joint return? 

28 Additional child tax credit. Attach Schedule 8812 28 

29 American opportunity credit from Form 8863, line 8 . 29 

30 Recovery rebate credit. See instructions 30 

31 Amount from Schedule 3, line 13 31 

32 Add lines 27 through 31. These are your total other payments and refundable credits ► 32

33 Add lines 25d, 26, and 32. These are your total payments ► 33

34 If line 33 is more than line 24, subtract line 24 from line 33. This is the amount you overpaid 34

35a Amount of line 34 you want refunded to you. If Form 8888 is attached, check here ► □ 35a 

►b Routing number ! ► cType: D Checking D Savings 

►d Account number I

36 Amount of line 34 you want applied to your 2021 estimated tax ► 36

37 Subtract line 33 from line 24. This is the amount you owe now ► 37

Note: Schedule H and Schedule SE filers, line 37 may not represent all of the taxes you owe for 
2020. See Schedule 3, line 12e, and its instructions for details. 

38 Estimated tax penalty (see instructions) ► I 38 I
Do you want to allow another person to discuss this return with the IRS? See 
instructions ► D Yes. Complete below. D No 

Designee's 
name ► 

Phone 
no. ►

Personal identification r--""T""---.--r-"""T---. 
number (PIN) ► I 

Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and 
belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge. 

Your signature Date Your occupation If the IRS sent you an Identity 
Protection PIN, enter it here 
(see inSl.) ► I I I I I I I

See instructions. ,. Spouse's signature. If a joint return, both must sign. 
Keep a copy for 

Date Spouse's occupation If the IRS sent your spouse an
Identity Protection PIN, enter it here
(see inSl.) ► I I I I I I Iyour records. 

Paid 
Preparer 
Use Only 

Phone no. 
Preparer's name 

Firm's name ► 

Email address 

I 
Preparer's signature 

I 
Date 

I 
PTIN 

I 
Check if: 
D Self-employed 

Phone no. 
Firm's EIN ► 

Form 1040 (2020) 

1,800

1,800
1,800
1,800
1,800

3/15/21John Doe

Firm's address ► 

Go to www.irs.gov/Form1040 for instructions and the latest information. 

Mailing addresses are based on the state you live in:

Alabama, Arkansas, Delaware, Georgia, Illinois, Indiana, Iowa, Kentucky, Maine, Massachusetts, Minnesota, Missouri,          
New Hampshire, New Jersey, New York, North Carolina, South Carolina, Tennessee, Oklahoma, Vermont, Virginia, Wisconsin
Mail to: Department of the Treasury, Internal Revenue Service, Kansas City, MO 64999-0002

Alaska, California, Hawaii, Ohio, Washington 
Until June 18, 2021 - Mail to: Department of the Treasury, Internal Revenue Service, Fresno, CA 93888-0002
After June 18, 2021 - Mail to: Department of the Treasury, Internal Revenue Service, Ogden, UT 84201-0002

Arizona, Colorado, Connecticut, District of Columbia, Idaho, Kansas, Maryland, Michigan, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, Oregon, Pennsylvania, Rhode Island, South Dakota, Utah, West Virginia, Wyoming
Mail to: Department of the Treasury, Internal Revenue Service, Ogden, UT 84201-0002

Florida, Louisiana, Mississippi, Texas
Mail to: Department of the Treasury, Internal Revenue Service, Austin, TX 73301-0002



Fo
rm1040 2020U.S. Individual Income Tax Return 

Department of the Treasury—Internal Revenue Service (99)

OMB No. 1545-0074 IRS Use Only—Do not write or staple in this space. 

Filing Status  

Check only 
one box.

Single Married filing jointly Married filing separately (MFS) Head of household (HOH) Qualifying widow(er) (QW)

If you checked the MFS box, enter the name of your spouse. If you checked the HOH or QW box, enter the child’s name if the qualifying 
person is a child but not your dependent  

Your first name and middle initial Last name Your social security number 

If joint return, spouse’s first name and middle initial Last name Spouse’s social security number

Home address (number and street). If you have a P.O. box, see instructions. Apt. no. 

City, town, or post office. If you have a foreign address, also complete spaces below. State ZIP code

Foreign country name                                        Foreign province/state/county                        Foreign postal code  

Presidential Election Campaign

Check here if you, or your 
spouse if filing jointly, want $3 
to go to this fund. Checking a 
box below will not change 
your tax or refund. 

You Spouse 

At any time during 2020, did you receive, sell, send, exchange, or otherwise acquire any financial interest in any virtual currency? Yes No

Standard 
Deduction

Someone can claim: You as a dependent Your spouse as a dependent

Spouse itemizes on a separate return or you were a dual-status alien

Age/Blindness You: Were born before January 2, 1956 Are blind Spouse: Was born before January 2, 1956 Is blind

Dependents (see instructions):

If more         
than four 
dependents, 
see instructions 
and check 
here 

(2) Social security 
number

(3) Relationship 

to you
(4)  if qualifies for (see instructions):

(1) First name   Last name Child tax credit Credit for other dependents

1 Wages, salaries, tips, etc. Attach Form(s) W-2 . . . . . . . . . . . . . . . . 1
Attach 
Sch. B if 
required.

2a Tax-exempt interest . . . 2a b  Taxable interest  . . . . . 2b 

3a Qualified dividends . . . 3a b  Ordinary dividends . . . . . 3b 

4a IRA distributions . . . . 4a b  Taxable amount . . . . . . 4b 

5a Pensions and annuities . . 5a b  Taxable amount . . . . . . 5b

6a Social security benefits . . 6a b  Taxable amount . . . . . . 6b 

7 Capital gain or (loss). Attach Schedule D if required. If not required, check here . . . . 7

8 Other income from Schedule 1, line 9 . . . . . . . . . . . . . . . . . . . 8

9 Add lines 1, 2b, 3b, 4b, 5b, 6b, 7, and 8. This is your total income . . . . . . . . . 9

10 Adjustments to income:

a From Schedule 1, line 22 . . . . . . . . . . . . . . 10a

b Charitable contributions if you take the standard deduction. See instructions  10b

c Add lines 10a and 10b. These are your total adjustments to income . . . . . . . . 10c

11 Subtract line 10c from line 9. This is your adjusted gross income . . . . . . . . . 11

12 Standard deduction or itemized deductions (from Schedule A) . . . . . . . . . .

Standard  
Deduction for—

• Single or 
Married filing 
separately,  
$12,400

• Married filing  
jointly or 
Qualifying 
widow(er), 
$24,800

• Head of 
household, 
$18,650

• If you checked 
any box under 
Standard 
Deduction, 
see instructions.

12

13 Qualified business income deduction. Attach Form 8995 or Form 8995-A . . . . . . . . 13

14 Add lines 12 and 13 . . . . . . . . . . . . . . . . . . . . . . . . 14

15 Taxable income. Subtract line 14 from line 11. If zero or less, enter -0- . . . . . . . . . 15

For Disclosure, Privacy Act, and Paperwork Reduction Act Notice, see separate instructions. Cat. No. 11320B Form 1040 (2020)
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16 Tax (see instructions). Check if any from Form(s): 1 8814 2 4972 3 . . 16

17 Amount from Schedule 2, line 3 . . . . . . . . . . . . . . . . . . . . 17

18 Add lines 16 and 17 . . . . . . . . . . . . . . . . . . . . . . . .  18

19 Child tax credit or credit for other dependents . . . . . . . . . . . . . . . . 19

20 Amount from Schedule 3, line 7 . . . . . . . . . . . . . . . . . . . . 20

21 Add lines 19 and 20 . . . . . . . . . . . . . . . . . . . . . . . . 21

22 Subtract line 21 from line 18. If zero or less, enter -0- . . . . . . . . . . . . . . 22

23 Other taxes, including self-employment tax, from Schedule 2, line 10 . . . . . . . . . 23

24 Add lines 22 and 23. This is your total tax . . . . . . . . . . . . . . . . 24

25 Federal income tax withheld from:

a Form(s) W-2 . . . . . . . . . . . . . . . . . . 25a

b Form(s) 1099 . . . . . . . . . . . . . . . . . . 25b

c Other forms (see instructions) . . . . . . . . . . . . . 25c

d Add lines 25a through 25c . . . . . . . . . . . . . . . . . . . . . . 25d

26 2020 estimated tax payments and amount applied from 2019 return . . . . . . . . . . 26

27 Earned income credit (EIC) . . . . . . . . . . . . . .
• If you have a 

qualifying child, 
attach Sch. EIC.

• If you have 
nontaxable 
combat pay, 
see instructions.

27

28 Additional child tax credit. Attach Schedule 8812 . . . . . . . 28

29 American opportunity credit from Form 8863, line 8 . . . . . . . 29

30 Recovery rebate credit. See instructions . . . . . . . . . . 30

31 Amount from Schedule 3, line 13 . . . . . . . . . . . . 31

32 Add lines 27 through 31. These are your total other payments and refundable credits . . .   32

33 Add lines 25d, 26, and 32. These are your total payments . . . . . . . . . . . 33

Refund 34 If line 33 is more than line 24, subtract line 24 from line 33. This is the amount you overpaid . . 34

35a Amount of line 34 you want refunded to you. If Form 8888 is attached, check here . . . 35a

Direct deposit?  
See instructions.

b Routing number  c Type: Checking Savings

d Account number
36 Amount of line 34 you want applied to your 2021 estimated tax . . 36

Amount  
You Owe
For details on 
how to pay, see 
instructions.

37 Subtract line 33 from line 24. This is the amount you owe now . . . . . . . . . .  37

Note: Schedule H and Schedule SE filers, line 37 may not represent all of the taxes you owe for 
2020. See Schedule 3, line 12e, and its instructions for details. 

38 Estimated tax penalty (see instructions) . . . . . . . . . 38

Third Party 
Designee 

Do you want to allow another person to discuss this return with the IRS? See 
instructions . . . . . . . . . . . . . . . . . . . .  Yes. Complete below. No

Designee’s 
name  

Phone 
no.  

Personal identification 
number (PIN)  

Sign  

Here 

Joint return?  
See instructions.  
Keep a copy for 
your records. 

Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and 
belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge.

Your signature Date Your occupation If the IRS sent you an Identity 
Protection PIN, enter it here 
(see inst.) 

Spouse’s signature. If a joint return, both must sign. Date Spouse’s occupation If the IRS sent your spouse an 
Identity Protection PIN, enter it here 
(see inst.) 

Phone no. Email address 

Paid  
Preparer  
Use Only 

Preparer’s name Preparer’s signature Date  PTIN Check if:

Self-employed

Firm’s name  Phone no. 

Firm’s address  Firm’s EIN  

Go to www.irs.gov/Form1040 for instructions and the latest information. Form 1040 (2020) 
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